MINUTES OF EVIDENCE 



Examination of Witness. 

Mr. Maurice Lush. 

Called and Examined, 25th April, 1966. 



1. Chairman: Mr. Lush, I think the 
Commissioners would like to hear your 
views generally on the topics into which 
we are inquiring and, broadly, on 
whether the procedures set up under 
the Act should be retained ; and if so, 
whether there are any improvements that 
you can suggest. Then perhaps, if we 
may, we will ask you some questions. 

1 think the procedure is a necessary 

one because it goes beyond the normal 
criminal investigation and deals with 
matters, as the Act itself provides, of 
“ urgent public importance ” : to that 
extent I think the procedure is a valu- 
able one. I think also, comparing it 
with the procedure under the Select 
Committee of the House, it has advan- 
tages in the speed and quickness of 
carrying out that inquiry. I think from 
that point of view the procedure is a 
valuable one. I think improvements are 
necessary for the protection of people 
who are called before the Commission, 
because there is a very great deal of 
delay — it is inevitable in the setting up 
of the Commission — and because sug- 
gestions are made in various newspapers 
and so on, and names are mentioned. 
That delay may be injurious to persons 
or prisoners who may be affected in only 
a minor way, but their names have been 
mentioned in connection with the 
inquiry. 

The suggestion was made, I think, in 
the final debate in the House of Lords 
in December, 1963, in regard to persons 
who have been told they will be required 
to be interviewed, that they should have 
an opportunity of making a general 
statement after the opening by the 
Attorney-General, or whoever is con- 
ducting the inquiry, so as to be able 
to set out the lines of their defence — 
if I might put it in that way — so that 
their case will be known beforehand. 
The difference between an inquiry of 
this kind under this Act and a Select 
Committee is that the proceedings of 
the inquiry from day to day are pub- 
lished, and that means that reference 
may well be made to people who, for 
some considerable time, have no oppor- 
84467 



tunity of being heard in their defence. 

I think an early opportunity to make 
a general statement would be of value 
to the persons concerned. 

On the question of representation, the 
improvement, if I may call it that, which 
has been made in seeing that the costs 
of persons whose reputations have been 
completely vindicated at the inquiry are 
met out of public funds will go largely 
to meeting any difficulty, because it 
should not be necessary for a person 
who is called to give evidence to have 
to meet a large bill for costs. I think 
the refund of costs, either under legal 
aid or under other arrangements as pro- 
vided, will go a long way to meet the 
difficulty in that connection. As regards 
the representation of the person who is 
called to give evidence, I do not think 
it necessarily follows that everybody 
who is in that position should have the 
right to be legally represented : that is 
a matter for the Tribunal to decide, as 
to whether a person should have the 
assistance of counsel and solicitor in that 
way. It does not follow that every 
person who is called will need that 
assistance. 

I also think that it is not a subject on 
which a person should have the right 
of appeal. I think that any appeal, as 
has been mentioned in some quarters, 
would be a very difficult thing to carry 
out, and in certain circumstances would 
militate against the usefulness of the 
inquiry being held. Also I think that 
it is right that committal proceedings 
(if such are necessary) that should 
follow if a person refuses to answer 
questions, should be referred to the High 
Court and not dealt with by the Tribunal 
itself. It may well happen, of course, 
that the Chairman of the Tribunal may 
not be legally qualified. I feel it is 
better that the courts should continue 
to have the power to deal with such 
matters, if it was desired to take pro- 
ceedings further in that respect. 

I do not know if there is anything 
further on the general position I could 
add, apart from the fact that I think 
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a person who is called to give evidence 
should have notice as soon as possible 
telling him as far as possible the lines 
on which the inquiry will be held so 
that he will know beforehand what case 
he may have to answer ; and that he 
should be able to have the advice of his 
legal representatives, if he is having 
them, and to discuss the position. 

2. Mr. Heywood : I would like to dis- 

cuss with you, Mr. Lush, your suggestion 
that the protection of persons who are 
involved might be improved by allowing 
them to make or to have made on their 
behalf a statement immediately after the 
case has been opened by the Attorney- 
General, or whoever is conducting the 
Tribunal. Yes. 

3. Let us suppose that there .are 

several persons involved, as in the Bank 
Rate Tribunal or the Vassall Tribunal. 
Do you envisage that after the opening 
statement putting the committee of in- 
quiry into motion a representative of 
every one of the people whose names 
have been bandied about should be per- 
mitted to make a statement before any- 
thing else is done? 1 see the difficulty 

there, and I suppose mere numbers and 
length of time would make it difficult. 
On the other hand I feel that if a person 
who may be only indirectly involved is 
able to make a statement very soon, that 
statement will receive as much publicity 
as the opening statement of the Attorney- 
General or whoever is conducting the 
procedure. I feel that a person may 
have to wait a very long time before he 
can make a statement, and by that time 
different views may be expressed which 
are adverse to him and it may be much 
more difficult to remove that impression. 

I feel that some form of procedure might 
be devised to meet the case. 

4. Mr. Heywood : I am interested in 
what you say, because it seems that one 
of the most grievous aspects of this 
matter is that innocent people may be 
branded and may labour under this cloud 
and sometimes never shake it off for the 
rest of their lives. It is a very serious 
matter indeed, but I was wondering 
whether my colleagues or anyone else 
could be persuaded that this was an 
adequate safeguard. 

5. Chairman : Mr. Lush, in the United 
States of America they have a rule that 
enables the tribunal to limit the time in 
which counsel can address them. Would 
it meet your point if, for example, any- 



one about whom adverse criticism was 
made in the opening were allowed 
whether himself or through his repre- 
sentative, to state, say in five minutes 
or so, anything he might want to state 

at that stage? 1 think that would 

meet the position, sir. The great point 
is the opportunity for a person to make 
a statement so that it is not nearly so 
one-sided. 

6. You mean, of course, it may be 
three weeks before this person gets a 

chance to say anything? Yes, it may 

well be so. 

7. Lord Goodman: That is so, of 
course, in the ordinary course of judicial 
proceedings, where he may have to wait 
until the prosecution case is concluded 
before he can say a word in defence. 

Yes, but it may not be quite as 

damaging within that more narrow limit 
of judicial inquiries : in that sense I 
think he would feel he has more 
protection. 

8. Mr. Wade: He would have started 
by pleading “ not guilty ”, 

9. Chairman: I suppose there is no 

doubt that, whatever we can devise to 
improve the system, the person against 
whom the allegations are made in an 
inquiry of this sort is always at a dis- 
advantage in comparison with a man 
against whom criminal proceedings axe 
taken, or indeed a man against whom 
unpleasant allegations are made in a civil 
action : so though it is true that this 
would be giving a man appearing before 
the inquiry a little more it would still 
hardly make up for what he is bound to 
lose? That is so. 

10. Mr. Lush, have you any views at 

all about the desirability of the pro- 
ceedings being presided over by one of 
the law officers of the Crown, who is 
also necessarily a member of the Govern- 
ment of the day? The position has 

advanced considerably since the first 
inquiry of that magnitude, since the 
person whose conduct is in question has 
now been given the right to open pro- 
ceedings either by his own counsel or 
solicitor, and then the Attorney-General 
would cross-examine. To that extent 
there has been a great advance between 
the last inquiry of this character and 
the Budget Leak inquiry, and to that 
extent, of course, the Attorney-General 
is not in the individious position he was 
in before. In the Budget Leak inquiry. 
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Sir, the Attorney-General made a state- 
ment and called the witnesses, and the 
Tribunal itself was left to cross-examine. 
I feel that if the matter is of such 
urgent public importance that an inquiry 
is necessary at all, it is right that the 
Attorney-General, representing the Gov- 
ernment, should conduct it, and call 
witnesses and cross-examine. I feel it 
is right he should do that. I know it 
would be a difficult situation for a mem- 
ber of the Government to do that, but 
that is part of his function in repre- 
senting the Government in that capacity. 
In those cases I think he is the proper 
person. 

11. Lord Stuart : It was not done in 
the Scottish case of the Caithness police, 
where they had a separate independent 

counsel and not the Lord Advocate. 

In the Thurso case, yes ; but, as was in 
fact explained by Lord Kilmuir, that 
was because the person in Scotland who 
is responsible for initiating proceedings 
is the Lord Advocate, and therefore it 
was desired that different persons should 
take the part of the Attorney-General 
in conducting those proceedings from 
the person whose duty it might be to 
investigate whether criminal proceedings 
would be necessary. That is a clear 
distinction to make in a case where 
normally the Attorney-General or the 
Lord Advocate would in fact have taken 
that course. 

12. Lord Goodman : There is one 
question I would like to ask Mr. Lush. 
You have obviously made a special study 
of these investigations. Would you, 
from your expert knowledge of them, 
consider in the case of any Tribunal 
that has already been established that it 
was unnecessary to have held it at all, 
and that a more resolute approach to 
the matter at the outset might have dis- 
posed of the matter without the fuss 
and bother of a Tribunal — that there 
was not sufficient evidence to justify a 

Tribunal? 1 would not have thought 

that. Of course, there has to be a 
resolution of both Houses to have an 
inquiry as a matter of urgent public 
importance. I think that that by itself 
has to be dealt with before any resolu- 
tion is passed to have such a Tribunal 
established. That hurdle would have to 
be got over. 

13. You think that in every case the 



holding of a Tribunal was justified, 

whatever the result? 1 would say so, 

yes. 

14. Mr. Heywood : Mr. Lush, could I 
ask you about your suggestion that 
costs ought to be paid from public 
funds. Would you say that in the case 
of everybody, whether or not they were 
guilty of the breach of secrecy, or what- 
ever _ it might be, that was under 

examination? 1 would not say in 

every case. I think certainly where the 
reputation has been completely vindi- 
cated that there should be no question of 
costs falling upon that person, but I 
would not have said that necessarily 
followed in every case. Whether in fact 
something could be obtained under the 
Legal Aid and Advice Act so that that 
person could have some of the costs met 
by some payment might be another 
matter, but I would have thought it was 
only where a reputation was completely 
vindicated that the costs should be met. 

15. Chairman : That would be left to 

the discretion of the Tribunal, would it 
not? That would be left to the dis- 

cretion of the Tribunal, bearing in mind 
what was said and what impression that 
person might have made on the Tribunal. 

16. What about the case of the unfor- 
tunate man who in the normal case 
would qualify for legal aid because he 
had no means — the unfortunate man 
who might be involved in something into 
which a Tribunal was inquiring, and had 
not the means to be repaid in the first 

instance? 1 think such a person ought 

to be protected and to have free legal 
aid, in the same way as if he were 
accused of a crime. I rather gathered 
the question was related to what Mr. 
Heywood said earlier. 

17. My question arose out of what 

Mr. Heywood was asking. If a per- 

son was quite able to meet the expenses, 
but it was thought he should pay no 
part of the costs because his reputation 
was unsullied, then he should not be 
called upon to meet them. 

18. Mr. Heywood : To personalise it, 
you think that Thomas should have paid 
his own costs and Galbraith should have 

had the costs paid for him? Leaving 

aside the question as to whether that 
should be so, supposing Thomas had had 
no means at all and therefore in the 
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circumstances the Legal Aid and Advice 
Act were applicable so he might have 
received this payment — that may be the 
position in answer to your question, 
simply by itself. 

19. Chairman : Does any member of 
the Commission wish to put any other 
questions to Mr. Lush? 



20. Lord Stuart : I personally felt that 
Mr. Lush’s articles in “ The Law Times ” 
were very helpful and valuable. 

21. Chairman: I think we all feel that 

Mr. Lush. 1 am very grateful to you’ 

Sir Cyril, for mentioning it. 

22. Chairman: Thank you very much 
indeed for your assistance. 



{The Witness withdrew .) 



Examination of Witness. 

The Rt. Hon. Earl of Kilmuir, G.C.V.O. 
Called and Examined, 25th April, 1966. 



23. Chairman : We are all very anxious 
to hear from you generally whether you 
think it is right that the procedure under 
tbe Act should be retained and what 
improvements, if any, you can suggest 

in that procedure. 1 think it should 

be retained, unless we were prepared to 
go into an entirely different field and 
approach this as part of a British conseil 
d'etat to add this procedure, but I take 
it that is really outside the terms of 
reference. Unless one is prepared to go 
as far as that and create an adminis- 
trative . tribunal of which an inquiring 
part might be a section, I think it ought 
to be retained, because there occur every 
few years incidents with regard to which 
the public and Parliament want to know 
the truth, and there must be mac hin ery 
available to discover the truth in circum- 
stances where there may not be an issue 
between parties which could be tried in 
the ordinary courts. 

In my view the criteria in deciding 
whether a matter should be the subject 
of such a special inquiry should be 
{a) widespread public disquiet— that 
there is something rotten in the state of 
Britain (that was the general situation 
before the Lynskey Tribunal) ; ( b ) a 
prima facie case advanced by an 
authoritative figure in national life ; 
(c) real objective importance in the 
national interest, as opposed to mere 
curiosity ; and (d) that broadly it is not 
a matter for which there is a legal remedy 
with legal aid. I attach importance to 
the fact that there should not only be a 
remedy but that there should be legal aid 
available. But I want to make it clear 
that what I have tried to phrase — that is, 



real objective importance in the national 
interest — is an absolute condition prece- 
dent. I feel very strongly that this pro- 
cedure should not be used for something 
of less importance than that. 

24. Can you suggest how one could 
make any provision to ensure that this 
should be so?—— That is the difficulty. 
I did try to think of some means of 
doing so, but I am afraid I was left with 
“ of real objective importance in the 
national interest, as opposed to mere 
curiosity There must be something 
which makes people concerned with the 
government of the country and not the 
position of an individual. 

25. I suppose that must be left with 
the Government of the day, the resolu- 
tion of both Houses. Or is there any- 
thing that can be done by amendment 
of the Act to ensure that it must not 
be used except in certain cases? — ■ — My 
legal books are in the country, and I 
did not get there this weekend. Would 
you be good enough to remind me of 
the terms of the Act? (Copy provided.) 

26. The term used is “ urgent national 
importance ”. Is there any improve- 
ment, do you think, that could be made 

in the statute? 1 think there is some 

improvement in my suggestion of public 
disquiet — I would keep the “ urgent ” — 
urgent importance in the national 
interest, because I think that gets in the 
notion of objectivity which I mentioned. 

27. Lord Stuart: I have a feeling that 

these words were stolen from Standing 
Order No. 9, of which we have had 
some experience in the House of Com- 
mons. Yes, I thought I heard a bell 
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at the back of my mind. Lord Stuart 
has in mind, as you are probabiy aware, 
the Order for moving the adjournment 
of the House for a matter of urgent 
public importance. 

28. I only mentioned that because I 

feel that those words have some sort of 
status. Y es, they must have been con- 

sidered over and over again. In fact, 
broadly all the Speakers I have known 
have been very reluctant to grant the 
adjournment and treated that as a very 
serious point. And therefore it would 
be a pity— if I may anticipate Lord 
Stuart’s mind in the matter — to change 
the words if it was going to lessen their 
importance. But I thought one might 
get them, thinking rather of the cases 
Sian of the words themselves, on to a 
more objective basis. 

29. Mr. Butterworth : Might I ask 
whether you are thinking that this pro- 
cedure should be used therefore on a 
rather more restricted basis than it has 
been used in the past — for instance, the 
inquiry into whether Waters was 

assaulted or not? Looking back — I 

take my full share of responsibility — 
that seems to me the case which was 
least worthy of this heavy procedure. 
I cannot remember the Irene Savidge 
case very clearly, as to how far it threw 
up, if I may use a colloquialism, a real 
danger to people at the time. Lord 
Stuart would remember better than I 
can, but my recollection is that Tom 
Johnston raised it in the House and that 
Sir William Joynson-Hicks gave way at 
once practically without any discussion 
and agreed to set up the inquiry ; so that 
there may have been some wider point 
than the mere question as to what had 
happened to an individual. But cer- 
tainly, looking back, if one is allowed 
hindsight in this matter, I think the 
Thurso boy case was not really the 
material that this Act is supposed to deal 
with. 

30. Lord Stuart : It happened after my 

time, so I am all right. 1 was hoping 

so, Lord Stuart. 

31. Chairman : We interrupted you. 

I am so sorry Not at all. I gave my 

four points. And I wanted to under- 
line that “ of real objective importance 
in the national interest ” should be a 
condition precedent. Could I respect- 
fully suggest that the Royal Commission 
should take the strongest words they can 
to carry that idea? 



On this basis — that is, excluding the 
much wider problem of a conseil d’etat 
with inquiring powers — the members of 
the Tribunal should be chosen by the 
Government. Otherwise, if you put in 
an intermediate course of non-political 
people it looks artificial and as if the 
Government was not capable of dealing 
with the problem, which is finding the 
proper people to inquire. Therefore I 
would say that it is a responsibility of 
Government and they must have it. 
And the membership should in my view 
be a legal chairman and two other mem- 
bers who could be either lay or legal 
but who would be selected on the basis 
of their ability to inspire confidence. 
Representation should be at the dis- 
cretion of the Tribunal, and that means 
that the discretion could be exercised at 
any time and in any way. But if repre- 
sentation is permitted, legal aid should 
follow as a matter of course. 

32. That would be if the party quali- 
fied for legal aid on a financial basis? 

No, everyone. If a witness does not 

want to take it, that is up to him, but 
he should be allowed it, because it is 
really intolerable if you get anyone, 
even a very rich man, brought up and 
required to spend between five and ten 
thousand pounds on a matter which is 
simply at the stage of inquiry. There- 
fore I would have legal aid for everyone. 

33. Lord Stuart: Whether he was 

guilty or not guilty? Yes. You are 

asking him to come in at the stage of 
inquiry. You are making him subject 
to having his reputation blasted not 
merely by being found guilty, but by 
the things which may be said by some- 
body else, and all sorts of points like 
that, all of which you are very familiar 
with. In these circumstances I think the 
least one can do is to grant legal aid, 
because it is subject to my first point 
that representation is in the discretion 
of the Tribunal. When they have said 
“ This is a case for representation ”, then 
there should be legal aid. I think this 
point is not likely to arise now, but 
I was very conscious of it — and you 
may have been — in the Army courts of 
inquiry ; and I was also very conscious 
of it in the Committee of Privileges and 
in the Select Committees in the House of 
Commons, that if a person is not repre- 
sented and it appears on a certain view 
of the evidence that that person might 
be subject to a finding of wrong or 
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unpleasant conduct, then the Committee 
must ensure that the person in question 
is given an opportunity of dealing with 
the facts and the possible criticism. As 
I say, I found the difficulty in the 
Committee of Privileges, and certainly 
in an Army court of inquiry, that a 
tendency against somebody who is giving 
evidence grows as the matter proceeds. 
And it is terribly important, if he is 
not represented, that he is given the 
chance of meeting all the points. 

I consider that the Treasury Solicitor 
should always be employed to deal with 
the mechanics of the Tribunal’s work. 
And in my view the Attorney-General 
should appear provided that the pro- 
cedure is confined to cases of real im- 
portance in the national interest. I think 
he should give an objective account of 
the matter that is to be inquired into, 
and of course he should be there with 
the Treasury Solicitor in order to follow 
up any line that occurs to the Tribunal. 
Finally, 1 would say that the procedure 
is a very heavy piece of machinery and 
affects not only those hit by the hammer 
but within sound of the noise, and it 
should therefore be used as seldom as 
possible. These are the main points I 
spoke of. I am at your service. 

34. Lord Goodman : I wonder if I 
might ask you this? The main emphasis 
of what you have been saying is that 
this procedure ought to be used very 
sparingly and very carefully. From your 
own experience would you say there 
have been instances where it has been 
used and it should not have been used? 

As I more or less indicated, in the 

case of the Thurso boy. I feel that that 
sort of case should really be dealt with 
by an action for assault against the 
police. 

35. Do you think you can delineate 
a sort of principle here that that sort 
of case does not involve the national 
aspect at all ; that it is a local and 
private matter susceptible for investi- 
gation on private lines and does not call 
for a national investigation? Do you 
think one might really put the emphasis 

on the “ national ”, which you do? 

Yes, I think there is something there. 
If I may say so with respect, there is 
something helpful there if one puts the 
emphasis on the “ national ”. I do not 
suggest it is such a danger now, but 
in the old days under the old laws of 



betting houses and street betting, as is 
common knowledge, there were cases of 
corruption in various forces. There 
were not many, but they did exist. It 
might be that there you would consider 
it worth while having an inquiry, be- 
cause that was something general affect- 
ing police forces. But the fact that one 
constable uses too much force for the 
occasion does not seem the sort of thing 
for which this Act is provided. That 
will always happen — again I hope in a 
very small number of cases. 

36. I cannot remember very clearly a 
particular case, but my recollection is 
that that applied in the Irene Savidge 
case to the behaviour of some senior 

police officers, not to anything else. 

That would also appear to be a case 
for which it was inappropriate to have 
an inquiry on a national level. I recol- 
lect a Punch cartoon in which a number 
of old gentlemen were being formed up 
to be conducted across Hyde Park in 
case they might get into difficulties of 
any sort. Unless you had some evidence 
of a prima facie case of a much deeper 
corruption, I should not have thought 
that would be the sort of matters you 
should inquire into. 

37. Mr. Wade : Lord Kilmuir, you 

referred to the Attorney-General’s posi- 
tion and the fact that it was desirable 
that he should appear and, so to speak, 
lead for the inquiry? Yes. 

38. I wonder if I might ask you 

whether you think it is possible, at any 
rate from the point of view of the 
appearance of the inquiry in the eyes 
of the general public, if somebody other 
than the Attorney-General might do that. 
I think it has been generally assumed 
that it was part of the Attorney-General’s 
duty— -that has been stated on several 
occasions — and I think it has always 
been agreed that it has been done ex- 
tremely well by the Attorney-General 
of the day. But almost by definition, 
particularly if we stick to your four 
points, these are going to be very im- 
portant matters in which the Govern- 
ment or Ministers will almost certainly 
be involved in one way or another. And 
might it not be better to have somebody 
other than the Attorney-General, at any 
rate from the point of view of appear- 
ances? Taking it first of all from the 

point of view of appearances, I think 
there may be some difficulty in the public 
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understanding the position of the 
Attorney-General. But it is tremen- 
dously important that it should be main- 
tained, and publicised if you will, that 
the Attorney-General is there to advise 
the Cabinet; that in giving advice he 
is not performing a political but a legal 
task And secondly, there is no jurisdic- 
tion' that it is part of his duty to carry 
this out ; and I think it is important that 
the Attorney-General should be thought 
of as being able to take an objective 
view. I hope this is not private, but it 
is so exactly on the point you mentioned. 
Lord McNair, who is a sort of personifi- 
cation of objectivity himself, said that 
Lord Shawcross’s conduct of the Lynskey 
Inquiry did us a tremendous amount of 
good in the world ; that the fact that the 
Attorney-General could deal with so 
difficult and unpleasant a matter in so 
objective a way had created the most 
favourable impression of British justice. 
So I think it is worth making an effort for 
the Attorney to be in this position. It 
could be resolved by the Attorney nomi- 
nating a leading member of the Bar other 
than himself— I do not think there is 
any practical difficulty— but I think this 
would be a great loss to the position of 
the Attorney-General. 

39. Mr. Heywood : But the position of 
Lord Shawcross vis-a-vis John Belcher 
would be nothing like so difficult, would 
it, either for the individuals concerned 
or in the eyes of the public, as, say, the 
Attorney-General acting in the case of 
J, H. Thomas, who had been a leading 
public figure for a long time? Would 
that not be more difficult and more 

embarrassing for everyone? 1 do not 

think the seniority would make it more 
embarrassing. I think the Attorney 
would take that in his stride. There is 
always the danger that the more senior 
a man is the more chance there is of the 
other man knowing him well. 

40. I was thinking that they might 
personally be friendly, in the Cabinet for 

instance. With great respect, the 

Attorney-General is practically never in 
the Cabinet. He has only been in the 
Cabinet in exceptional circumstances. 
One example was when Rufus Isaacs 
was not made Lord Chancellor and he 
was taken into the Cabinet to show, as 
I think Asquith made perfectly obvious 
before, that his colleagues had complete 
confidence in him after the Marconi 
trouble. The other case is in Lord 



Stuart’s time. Douglas Hogg was in the 
Cabinet as Attorney from 1924 to 1928 
but he had established a particular posi- 
tion in the party at that time. Apart 
from these cases — you will probably be 
able to find a further example to prove 
me wrong — Attorneys-General are ex- 
cluded from the Cabinet for the very 
reason that it might appear that they 
were then less likely to be politically 
influenced. 

41. Lord Stuart: An Attorney-General 

has to hold his seat though. Yes, but 

I am really pleading — -I hope that is not 
putting it too intensely — that the 
Attorney-General of whatever party 
ought to be someone whom people can 
trust to be objective in dealing with 
legal matters. 

42. Mr. Heywood : Do you think it is 
right therefore that the Attorney should 
lead, open the case, perhaps examine 
in chief, and then cross-examine as well, 
as Lord Shawcross did in the Lynskey 

Tribunal? He should certainly open 

the case. Then he will call the witnesses, 
and either he or his junior will take in 
chief the witnesses who are delineating 
the subject matter. Then if, as the case 
develops, it is obvious that matter for 
further inquiry has arisen with regard 
to some witness he will then ask leave to 
cross-examine him. 

43. Lord Stuart: From what you said 
earlier you gave me the impression that 
you would not object to the Attorney- 
General leaving the inquisitorial work 
to be undertaken by other counsel. — - 
There is no practical objection ; that is 
the point I was making. There is no 
difficulty in the Attorney nominating 
another counsel. But I was saying that 
I think it is a pity and a great loss if 
the Attorney-General should not be 
regarded as being capable of dealing with 
a matter, even though it concerns his 
own Government, in an objective way. 

44. Lord Goodman : Is it not putting 
the Attorney in a very false position. 
Lord Kilmuir? Assume that we are 
right that this procedure ought to be 
reserved for matters of national im- 
portance. Of the cases that have arisen 
in the past one can think of the following 
—the Budget Leak, the J. H. Thomas 
case, the Belcher case, the Lynskey 
Tribunal, the Vassall case and the 
Profumo case— all of which were 
directed to investigating the behaviour 
of members of the Government. Had 
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this Tribunal procedure been in opera- 
tion in the Profumo case it is odds on 
the Attorney-General would have had 
to give evidence about his own partici- 
pation in the statement Profumo made. 
Do you not think if this is likely to be 
the case and this sort of investigation 
is likely to affect members of the Gov- 
ernment, it is putting too much of a 
strain on objectivity to ask the Attorney- 
General to participate? And how would 
you deal with the situation where his 
own advice and participation might be 

an issue in the matter? I think if 

he is so much involved that he is really 
in the position of a witness himself, or 
might be a witness himself, then he 
ought to nominate somebody else. I 
think that is the extreme case. But I 
think if you come to the extreme case 
and you are driven right up against the 
wall, you ought to avoid conflicting 
loyalties ; I should say that that was 
certainly over the line. 

45. Mr. Butterworth : Accepting en- 

tirely what you say about the position 
of the Aftomey-General, it is not only 
a question of objectivity, is it? Is there 
not another point involved, and that is 
the question of public confidence in the 
proceedings of the Tribunal as a whole? 
And might it not be better to secure 
public confidence by having some other 
counsel nominated to discharge that 
function in place of the Attorney- 
General? Do you mean ad hod 

46. What I am suggesting is that in 
order to maintain public confidence in 
the proceedings of the Tribunal, it would 
probably be better if the Attorney- 
General did not appear at all. Maybe 
that is going too far. But it is not only 
the question of objectivity ; there is 
also the point about public confidence. 

Yes, I take your second point on 

public confidence, and I think that, from 
hearing you all speak, the point obviously 
requires consideration. But I only say 
this, that I think you may do a great 
deal of harm to the general adminis- 



tration of justice if you undermine the 
position of the Attorney-General and 
say that he is not really capable of deal- 
ing with that situation without a failure 
of public confidence. I think it is some- 
thing you will want to consider. 

47. Chairman : Lord Kilmuir, a point 

was raised in some of the other evidence 
as to whether it was desirable that the 
Tribunal should retain control of the 
preparation of the proceedings. A sug- 
gestion was made — and we should like 
to know what you think about it — that 
some body other than the Tribunal 
should instruct the Treasury Solicitor, so 
that the Tribunal have nothing to do 
with the preparation of the evidence at 
all. 1 wonder, with respect to who- 

ever put that forward, whether that 
could be made to work, because the 
members of the Tribunal may well plead 
that a certain line requires following up. 
They will form their views and inform 
the secretary of the Tribunal, who will 
then say to the Treasury Solicitor “I 
want evidence dealing with this line ” 
Now, unless the Tribunal are able to 
do that they are going to depend on 
other people following up the line, which 
is a danger. It is a long time ago since 
you and I had to deal with Army courts 
of inquiry, but there was a particular 
difficulty, I always thought, in following 
up new lines, yet it was essential that 
one did it if one was going to do one’s 
job properly. I hope my answer has 
not gone away into the sand. 

48. Not at all. You think it is essen- 
tial that that function of the Tribunal 

should be preserved? Yes. I think 

it is very important that they should 
deal with it in a way that does not 
give rise to misapprehension ; that is, 
deal with it through the secretary and 
let the secretary tell the Treasury 
Solicitor what they want done. They 
cannot abrogate it in my view. 

49. Chairman : Thank you very much, 
Lord Kilmuir. We are all very grateful 
to you. 



C The Witness withdrew.) 
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Examination of Witness. 

Mr. H. M. Dickie (Messrs. Freshfields). 
Called and Examined , 26th April, 1966. 



50. Chairman : Mr. Dickie, I think 
the Commission would be grateful to 
hear your views generally on this topic. 

I understand you acted for Lord 
Carrington, did you not, in the Vassall 
Inquiry? Yes. 

51. And I have no doubt you acted 
for one or more of the people in the 

Bank Rate Tribunal, did you not? 

My firm acted for the Bank of England 
in the Bank Rate Tribunal. I was not 
personally concerned with it, but I have 
had the opportunity of speaking to my 
former senior partner, Sir Leslie Peppiatt, 
who was. 

52. Would you like to put your views 
before the Commission, and then per- 
haps when you have done that we will 

ask you some questions. Is there 

any particular aspect of it you would 
like me to speak about, or generally? 

53. I think you can help us, having 

represented some of the people con- 
cerned. There was an attack against 
Lord Carrington? Yes. 

54. You might give us your impres- 
sions as to how that affects a person 
against whom these sort of vague allega- 
tions are made and whether you think 
there are any, and if so what, steps that 
could be taken to give them greater 

protection. In the case of the Vassall 

Tribunal, the two main personalities in 
it were first Mr. Galbraith and secondly 
Lord Carrington and they were both 
people against whom direct allegations 
had been made very widely in the Press. 
In fact, before the Tribunal was set up, 
libel proceedings had been commenced 
by Lord Carrington against certain news- 
papers for the statements which they 
had made about him, or the insinuations. 
It was therefore in his interest, I think, 
that there should be the maximum 
publicity and I think it could fairly be 
said that what came out of the hearings 
of the Tribunal was the total irresponsi- 
bility of the Press in the way they had 
put together their stories and circulated 
these allegations about both Mr. 
Galbraith and Lord Carrington. On the 
question of publicity for those two 
witnesses, therefore, I think it must be 
said that it was welcomed. But I do 
not think that this could be regarded as 



a general statement because certainly 
in the Bank Rate Tribunal, as I under- 
stand it, a number of witnesses there 
were put in an extremely unhappy and 
unfortunate position and their reputa- 
tions tarnished, quite unjustifiably, in 
that questions were asked and framed in 
such a way (no doubt seeking only the 
truth), but nevertheless suggesting some- 
thing. For example “ Did you think that 
you were doing . . . (whatever it was)?” 
and a person replying “ No ” left it for 
the Press to suggest : “ Oh well, this was 
something that they should not have been 
doing at all ”. The witness gets 
inadequate opportunity to rebut that and 
is left with this possible stigma hanging 
over him. This is all, of course, widely 
published and I think that that can be 
in many ways very hard on the witness. 

55. Yes, there is no doubt, I think, 
that individuals have suffered great 
hardship in the past, but is there any 
means by which that could be 

ameliorated in the future? I suppose 

one means would be private hearings 
with publicity for the findings and 
report of the Tribunal. I appreciate, of 
course, that if the Tribunal is set up as 
a result of considerable, probably Press, 
publicity there is the feeling that if the 
hearings are in private somebody has 
something to hide, and it is a matter 
of balancing that against the interests 
of the individual. Perhaps it would be 
possible to have hearings in private 
unless the witness asked that they 
should be in public, if a witness par- 
ticularly wished publicity ; I do not 
know if it could be worked on that 
footing. 

56. Lord Stuart : Perhaps the other 

way round, if the witness possibly wished 
privacy? Yes. 

57. But otherwise the hearings would 

normally be held in public. The diffi- 

culty, of course, is for the ordinary wit- 
nesses at the start to know what sort of 
questions are going to be asked, whether 
they are going to have things suggested 
about them ; and I suppose it could be 
that if the witness asked to be heard in 
private, it would suggest the witness had 
something he did not want known. This 
leads on to the second point which seems 
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to me important, and that is the ques- 
tion of representation for witnesses. At 
the moment it lies with the Tribunal 
to grant or refuse a witness the right 
to have legal representation, and as far 
as I know no witness against whom 
allegations have been made or who might 
be affected by findings has ever been 
refused representation. On the other 
hand, I would think that the witness 
ought to have the right to be legally 
represented because of the dangers which 
are inherent in an inquisitorial procedure 
and because of questions which may 
turn up. This would not apply to all 
witnesses, because there have been occa- 
sions when witness representation has 
been refused and there may be people 
so remotely connected with the main 
allegation that it is not justifiable. But 
the persons who are the main witnesses, 
I should have thought, should have the 
right to legal representation. 

58. Chairman : Theoretically they 

would be represented. In practice I 
do not think they have ever been refused 

or are ever likely to be refused. No, 

I think that is so. 

59. Lord Stuart : Perhaps I ought not 
to ask this. I know about Mr. Galbraith’s 
position but did Lord Carrington get legal 
aid, or whatever you like to call it? 
Do not answer if you would rather not. 

7 No, he did not. I think this is 

important because it was the point I was 
coming to next, because it does seem 
to me that witnesses who are involved 
in inquiries of this kind ought to be 
entitled to have their costs paid. The 
position I believe at the moment is that 
prior to the Vassall Inquiry, no legal 
costs were paid. In the Vassall Inquiry 
an ex gratia contribution was made from 
public funds and those concerned were 
asked to submit figures which the Tribu- 
nal would consider and recommend what 
proportion might be paid. In a Tribunal 
such as the Vassall Tribunal which went 
on for a long time, it is necessary if you 
are one of the main people concerned to 
have your representatives almost con- 
stantly before the Tribunal because you 
never know at any moment what may 
come up that may affect you. Therefore 
it is likely to be an expensive matter in 
the way of costs. In fact, in answer to 
the question about Lord Carrington, I 
am happy to say that the Press were 
compelled to pay his costs as a settlement 
for his libel proceedings and therefore the 



question of an application for an ex 
gratia grant did not in fact arise. 

60. It was the same with Mr. Gal- 
braith? 1 do not know. 

61. Lord Goodman : Presumably in 
the case of Lord Carrington, if one can 
speculate, a substantial proportion of his 
costs would have been paid out of the 

ex gratia grant? Well, the figure was 

high and I am afraid I do not know the 
answer to that, but I suspect it would 
have been considerably lower than what 
he would have had to find. 

62. I am not asking for details but 
could you give us a notion of the risk 
to which a quite innocent person can be 
put by Tribunal proceedings ; is this in 
terms of several thousands of pounds? 

Indeed, yes. In Lord Carrington’s 

case, and Mr. Galbraith, there were two 
counsel, a leader and a junior, and one or 
other of them was continuously before 
the Tribunal, and there were the solici- 
tors’ charges as well. 

63. Chairman : Mr. Dickie, I think this 
is important. Apparently Lord Radcliffe 
and those sitting with him recommended, 
did they not, that the costs of Mr. Gal- 
braith and Lord Carrington, and I think 
of “ The Observer ” too, should be paid 

in full? 1 was not aware of that, sir. 

As far as I knew, we received a letter, 
which I have got with me, from the 
Treasury Solicitor mentioning this ques- 
tion of an ex gratia payment and the 
Chairman of the Tribunal deciding what 
proportion would be paid and asking us 
to indicate figures. 

64. Have you got the copy of that, 
because this interests me very much? 
They were informed that in the cir- 
cumstances we did not propose to make 
an application for costs, to the best of 
my recollection. This was the letter. 
(Letter handed to Chairman). 

65. Chairman : Thank you very much. 
Would you read that please? 

66. Secretary: This is a letter to 

Messrs. Freshfields, dated 20th May 1963, 
from the Treasury Solicitor: 

“It has been announced that the 
Government will be prepared to give 
consideration to claims for a contri- 
bution from public funds towards costs 
incurred in legal representation be- 
fore the Tribunal. The Chairman 
and members of the Tribunal have 
agreed to undertake the responsibility 
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for advising in what cases justice re- 
quires an ex gratia contribution to the 
cost of legal representation to be made 
from public funds and what propor- 
tion of the reasonable costs incurred 
the contribution should in each case 
represent. 

I should be obliged if you would 
now let me have for submission to 
the Chairman and members of the 
Tribunal a bill of costs incurred by 
your firm in connection with the repre- 
sentation of the Rt. Hon. Lord Car- 
rington. At this stage it will not be 
necessary for you to submit a detailed 
bill of costs, but your account should 
show as separate items your profes- 
sional charges and disbursements. Full 
particulars of the disbursements 
should appear on the account. It 
may be necessary at a later stage when 
the recommendation of the Chairman 
and members of the Tribunal has been 
ascertained, to ask you to let me have 
an itemized account, but at present I 
suggest that you let me have the 
account which you normally submit 
to your clients showing the profes- 
sional charges and disbursements in 
the manner indicated above. 

Yours faithfully, 

F. N. Charlton, 
Principal Assistant Solicitor. 

P.S. If it is not intended to make 
any claims against public funds, kindly 
let me know. 

F.N.C.” 

—My recollection, sir, is that the reply 
to that letter was. that in the circum- 
stances it was not intended to make any 
claim because Lord Carrington particu- 
larly did not wish such a claim made 
provided that his costs were recovered in 
another way. 

67. Lord Goodman-. The letter of 
course, is faintly ambiguous in the sense 
that you have to infer that ‘ proportion ’ 
may mean ‘ the whole \ 

68. Chairman: Yes, that is perfectly 
true. 

69. Lord Stuart: I think there is a 
precedent of a sort in the John Waters 
Caithness Police Tribunal — you know the 
case I mean — whereby the Scottish 
Office, or in other words the Treasury 
or . the public, paid the costs of the 
Caithness police to save the ratepapers 
in Caithness from having to pay. 



70. Mr. Wade: Might I ask, Mr. 

Dickie, if you can comment on the 
procedure that was followed then ; the 
allotting of the cake, so to speak, be- 
tween the various people? Was the sum 
reasonably adequate? Have you any 
experience of the Tribunal’s awards that 
were finally made? 1 have no know- 

ledge at all of what awards the Tribunal 
made as regards costs in the Vassall 
case, because we replied that we did 
not propose to put in an application 
for a contribution and therefore we 
had no further concern. 

71. But the letter gave you the im- 
pression that Lord Carrington would 

not get the full amount of his costs. 

Without any justification, but on the 
basis of this letter, it did not seem to 
us that if we had to rely on recom- 
mendations and agreements of the 
Treasury Solicitor, which we supposed 
we would have to do. Lord Carrington 
would not, in fact, be out of pocket. I 
was unaware that there could be a taxa- 
tion in some form. 

72. Chairman : But you would agree 
that if there is any argument, taxation 
would probably, just as you would have 
in an ordinary action, be satisfactory? 

-Certainly. My feeling is that there 
perhaps should be a right as opposed to 
ex gratia payment. 

73. A power for the Tribunal to 
award costs? Would you say that any 
party should have a right to costs, as 
distinct from a right to apply for costs, 
in leaving it in the discretion of the 
Tribunal as to whether they should be 

awarded? 1 think the difficulty is that 

for somebody of slender means finding 
himself involved in an inquiry of this 
kind and requiring legal representation, 
and without knowing what is going to 
happen about costs, it is a fairly serious 
anxiety. 

74. Does that mean that you think 
anyone who is a witness should as a 

matter of right have his costs paid? 

Yes. 

75. I quite appreciate the force of 
your argument, that there is the anxiety 
of not knowing at the end whether you 
are going to get them. But does this 
mean that Mr. Stanley, for example, 
going back rather a long way, would 
have been entitled to be awarded his 

costs — or Vassall? 1 do not know 

about Mr. Stanley, but Vassall, after all, 
did not want to become involved in that 
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particular inquiry. He had paid his 
penalty ; but here were all these people 
alleging things not about him, but about 
other people whom he had to come and 
testify about— though there were things 
said about him too, of course. 

76. Lord Goodman'. Nevertheless, 
you would probably agree that if the 
witness was represented by solicitor and 
counsel, there is a much stronger likeli- 
hood of an honest story reaching the 
Tribunal than if he appears on his own? 
1 would have thought so. 

77. Lord Goodman : I should have 
thought there was a great advantage 
to the Tribunal in having the witness 
represented. 

78. Chairman: There seem to be two 
problems here. First of all, if a man 
who is a vital witness cannot afiord to 
be represented, should legal aid be made 
available to him just as it is if he is 
involved in a civil action? The second 
point is this, that if a man does not by 
reason of his means qualify for legal aid 
but is a vital witness, should he be 
entitled to his costs willy-nilly, as is not 
the case in a civil action, or should these 
Tribunals have a discretion either to 
award him his costs or part of his costs 

or QOt ? A witness coming before tbe 

Tribunal can be compelled of course to 
come whether he wants to or not. On 
the other hand, a person does not have 
to start civil litigation. 

79. He cannot very well avoid being a 

defendant in a civil action. No, but 

the suggestion here is that nobody is a 
defendant before the Tribunal. In the 
case of a Tribunal, it is not supposed 
that he has done wrong ; he may well 
not have done wrong at all. 

80. First of all, it is said that any 

witness should have the right to be repre- 
sented ; if you couple that with the right 
to have his costs, it may be that some- 
one who is just on the fringe over a 
long inquiry would run up a huge bill 
for nothing. What would you think of 
the idea of anyone when he applies to 
be represented also applying to the Tri- 
bunal to decide — in this case I am 
assuming the Tribunal should have power 
to decide — whether or not he should have 
his costs? 1 think that would prob- 

ably be reasonable. It was just passing 
through my mind that I am not sure at 
what stage the application to_ he repre- 
sented is placed before the Tribunal. Is 



that at the moment when it is just about 
to begin its hearings? 

81. That is what usually happens. 

Because that is rather a late stage ; by 
that time a great deal of costs have been 
incurred if you are to be ready for the 
hearing of the Tribunal. 

82. But there is usually a preliminary 
hearing before the Tribunal sit to receive 
evidence when they decide the course 
they propose to follow and so on, and 
it is usually at that stage that the appli- 
cation is made. This is usually very 
shortly after the Tribunal has been 
appointed — I think I am right in saying, 
within days sometimes of the Tribunal 

being appointed. And there is some 

gap between that and the moment at 
which the hearing starts. I do not recall 
what happened in the Vassall Inquiry. 

83. This really is the problem ; first 
of all, whether the costs should be ex 
gratia or whether the Tribunal should 
have the power to award them as a right. 
You say the Tribunal should have the 
power to award them so that the man 
then has a right to the costs. The next 
question is should the Tribunal be 
obliged to give the man his costs or 
should it be in the discretion of the 
Tribunal as to whether a man should 
have his costs, and you are inclined to 
think, I believe, Mr. Dickie, that because 
of the differences between an inquiry and 
civil litigation that anyone who is at any 
rate concerned as a witness should, as a 
right, be entitled to his costs, taxed costs? 

1 do think that, because I think 

it is difficult to know where you should 
draw the line between one person and 
another. 

84. Chairman: I think the sort of 

basis upon which they proceeded in the 
Vassall case was that if they came to 
the conclusion that a witness against 
whom some slur had been made was 
innocent, the man should get his costs, 
but that if they came to the conclusion 
that the man had been guilty of some 
impropriety he should not get his costs. 

85. Mr. Wade : If by giving false evi- 
dence a witness has prolonged an inquiry 
in an obvious way and led everybody up 
the garden and created a lot of costs, 
that would seem a pretty clear case for 

not giving them to him. 1 think there 

must be some control, certainly, but 
the even more important point seems to 
me that this should be known at the 
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start. I see that the letter which 1 pro- 
duced was dated 20th May, 1963, and 
I think I am right in saying that the 
hearings were in January, 1963. 

86. Chairman-. Supposing it were 
Known at the start that the Tribunal has 
a power over costs that in the case of 
any witness against whom no impropriety 
has been found to be established they 
would exercise their discretion on the 
basis that that man should be awarded his 
costs. Do you think that would be 
enough? 1 think it is a very difficult 
problem, and let me tell you that you are 
in very good company in saying that 
whatever happens the man ought to get 

his costs. 1 do see this difficulty, that 

if this is to be the general rule, there can 
be cases where persons ought not to have 
their costs because, as Professor Wade 
has said, they were incurred unneces- 
sarily and so on. I would have thought 
that if something were made clear from 
the start on the lines which you indi- 
cated, it would probably be enough ; and 
possibly, with the utmost respect to the 
Treasury Solicitor, if it was known on 
what basis the costs were going to be 
calculated, and it was not left with him 
to negotiate a figure. 

87. That is, no ex gratia payment. The 
man has the right to apply for his costs, 
the Tribunal has the power to award him 
his costs just as a judge would do, and 
he would then get his costs taxed or 

agreed as of right. Thank you. That 

I think would be satisfactory. 

88. Mr. Heywood: Have I got that 
right, Mr. Chairman? Your suggestion 
is that there is the presumption that an 
innocent person will have his costs paid? 

89. Chairman-. Yes. 

90. Mr. Heywood-. But the Tribunal 
have the right to refuse to authorise the 
payment of costs? 

91. Chairman-. That is another way of 
putting it, but it comes to the same thing; 
it is really putting it the other way round. 
Just as in an action the costs are in the 
discretion of the court, the discretion is 
always exercised on the principle that 
the man who wins, subject to some 
extra-ordinary circumstances, is entitled 
to his costs as a matter of right. 

92. Mr. Heywood-. If we have done 
with this matter of costs, I wonder if 
I could ask Mr. Dickie if he could tell 
us anything about whether he or his 



partners have felt to be at a disadvan- 
tage or embarrassed because the wit- 
nesses were witnesses of the Tribunal ; 
because you were not working within the 
scope of pleadings and that kind of 

thing. Has it been very difficult? 

I do not think we have found any diffi- 
culty in that ; except, as I say, because 
this is a more roving inquiry you have 
to be awake to things which may crop up 
in a way that you would not in an ordin- 
ary action, sometimes on wholly irrele- 
vant lines which are pursued for some 
reason, but I do not think I would say 
we have found any embarrassment in 
that. I might express the opinion that 
as between the procedure adopted for 
the Bank Rate and the Vassall proceed- 
ings, it seemed to us the Vassall Tri- 
bunal was a more satisfactory one 
because in the Bank Rate Tribunal the 
witness was taken through his statement 
by the Attorney-General and was then — 

I am not quite sure what the right word 
is, but cross-examined on it by the 
Attorney-General — or first of all he was 
taken through in general and then he 
was taken on special points and ques- 
tioned on it. 

93. Chairman : I think cross- 

examined, vigorously cross-examined, is 

the right word. 1 was not quite sure 

whether I ought to term it_ cross- 
examination as being an examination and 
cross-examination conducted by one per- 
son, but that is what happened. He was 
then cross-examined by other counsel 
who might be there for witnesses, and 
then re-examined by his own counsel, and 
then I think subjected to further ques- 
tioning by the Attorney-General and by 
the Tribunal. I think that was the pro- 
cedure adopted in the Bank Rate Tri- 
bunal. In the Vassall Tribunal, it was 
not so because there the witnesses own 
counsel took him through his statement 
and he was then cross-examined by other 
counsel, or other witnesses if they 
wished, and he was then cross-examined 
by the Attorney-General, re-examined if 
necessary by his own counsel, and sub- 
jected to questioning by tbe Tribunal, 
and it seemed to us that that was on the 
whole a more satisfactory way of going 
about it. 

94. Mr. Heywood : And you feel that 
is better than the procedure adopted 
in the Budget Leak case when the mem- 
bers of the Tribunal did the cross- 
examining? — —I would think so. 
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95. Chairman: Have you got any 

feelings, Mr. Dickie, about the thorny 
subject as to whether or not the 
Attorney-General should appear in these 

cases? 1 see that there is, of course, 

a danger in cases connected with Govern- 
ment Departments, that there is a feeling 
in some quarters that he represents the 
Crown and there may be political aspects 
to it and therefore he may be pulling his 
punches. But, on the other hand, he 
has usually been assisted in these cases 
by junior Treasury counsel and I would 
have thought that the system had worked 
satisfactorily, and I do not have strong 
feelings about that. I think it sometimes 
depends, of course, on the personalities 
involved. 

96. Lord Stuart : Do you think it 
would be possible to deal with it by 
counsel other than the Attorney-General? 

-I would have thought that quite 

possible. 

97. Chairman: What do you think of 
the suggestion that has been made that 
a witness should first of all be examined 
by counsel for the Tribunal on the proof 
that he has given ; then his own counsel 
should have an opportunity of enlarging 
on that, clarifying anything that he wants 
to clarify ; and thereafter he should be 
cross-examined if any of the other wit- 
nesses want to cross-examine him ; then 
cross-examined by another counsel for 
the Tribunal and then finally re-examined 
by his own counsel? Would you think 

that that would give protection? 1 

should have thought it would, yes. 

98. Lord Goodman : I should just like 
to ask a general question of Mr. Dickie. 
Your feeling I gather from your evidence 
was that the injury done to your clients 
in these matters had really been done 
by lying rumours and by the Press 
dissemination of them. Do you have any 
feeling that there was any unnecessary 
injury done to them by the conduct of 
the Tribunal, that the Tribunal pro- 
cedure could in any way have been 
improved or changed so as to avoid any 
injury that may have been fortuitously 
done to them ; or do you think, apart 
from the damage done by reasons that 
were beyond the control of the Tribunal, 
the conduct of the Tribunal added 

nothing to it? Speaking entirely as 

regards my client in the Vassall Tribunal, 
the answer is that he benefited from the 
conduct of the Tribunal and certainly 
did not suffer any further damage. If 



I may add a rider, I think the question 
of damage is more likely to be suffered 
by persons who are not directly con- 
cerned but are brought in as a result 
of the Tribunal and may be on the very 
fringe of some group. It seems to me 
it is those people, who did not appear so 
much in the Vassall as in the Bank Rate 
case, who are likely to suffer the worst 
damage. 

99. I think one is very conscious of 
that ; that really there are two categories 
of witness. There is the witness obviously 
involved by the allegations, and the 
witness who is caught up in the net of 
the general inquiry and may be quite 
innocent, but finds his name associated 
with it, and seems to be in a more 

difficult position. That is my feeling, 

certainly. 

100. Mr. Wade: And of course in 
the case of Lord Carrington the pro- 
ceedings were substantially heard in 

private.- No, sir, they were only 

heard in private as regards secret in- 
formation, but a very great deal as far 
as he was concerned was in public. 

101. You referred to the way in which 
the Press did damage by circulating 
stories, and I was wondering how the 
privacy of the procedure might have 
been of disadvantage to Lord Carrington 
in failing to put his case, so to speak, 
before the public. Do you think it is 

possible? 1 think if you refer to the 

report you will see Lord Carrington’s 
cross-examination started by an entire, 
complete and abject withdrawal by the 
Press of all their allegations. 

102. Lord Goodman: Which was a 

good start! So that that was public, 

and there was further questioning, of 
course, which supported his claims. I 
do not think he suffered by the fact that 
evidence about micro-dots and internal 
security in the Admiralty was heard in 
secret. 

103. There is one very important 
matter that I think must concern us very 
much. You voiced the attractive possi- 
bility that the proceedings in these cases 
might be heard in private and the report 
in public, but on serious consideration 
would you regard it as possible that if 
you had an issue of high national import- 
ance and interest and urgency that the 
proceedings could be conducted in 
private? Do not you think it would 
add to the existing alarm and anxiety 
and concern?— —This is the difficulty 
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which I am bound to say I do see. Of 
course, some aspects of high national 
importance would in fact, as part of the 
Vassall Tribunal hearing was, have to 
be in secret. 

104. Lord Goodman : Yes, those 
would be specialised proceedings of 
course. 

105. Mr. Butterworth : Would it be 

possible for the Press to be present 
throughout proceedings but some 

embargo placed upon the publication of 
what had occurred so that the publica- 
tion could only occur coincident with the 
report? 1 suppose it would be pos- 

sible. 

106. Mr. Heywood : Have you had ex- 

perience, Mr. Dickie, as a previous wit- 
ness had, of the publicity given to the 
hearings and of what is being said bring- 
ing in later and quite valuable informa- 
tion which it was desirable that the 
Tribunal should have, and which mem- 
bers of the Tribunal subsequently 
acknowledged had been to them very 
valuable indeed ; have you had experience 
of that? No, Sir. 

107. Chairman : Are you satisfied 

with the preparation of the case on 
behalf of the Tribunal being left with 
the Treasury Solicitor rather than given 

to some other solicitor? 1 would 

think the answer to that is yes, first 
because I think that the preparation of 
the case by the Treasury Solicitor, as far 
as I have had experience of it, is wholly 
admirable ; and secondly because I 
would find it hard in a complicated case 
to know how any firm of solicitors who 
were qualified to handle a matter of that 

(The Witne 



kind could in fact take it on. I am sure 
that it presents enormous difficulties to 
the Treasury Solicitor’s Department 
when these things fall upon them, but 
still they have teams and they do it 
exceedingly well; but for a private 
solicitor to have to drop all his other 
clients and devote himself entirely to the 
extensive interviews and discussions with 
Government Departments, and taking 
statements, I would have thought in any 
inquiry of any magnitude would be an 
impossibility. 

108. One other point I would like to 
ask you is this. It has been suggested 
that all sorts of slurs are cast on a 
man, maybe in the Press, maybe in 
the opening of the Tribunal, and his 
turn to give evidence does not come for 
some weeks thereafter. What do you 
think about the suggestion that he should 
have the right, either by himself or by 
his counsel if he is represented, of making 
a short statement, say limited to five 
minutes, immediately after the close of 

the opening? 1 am just trying to t hink 

what he would say in his statement. 

109. He might say no more than: 
“ Mr. So and So has a complete answer 
to these allegations and there is no sort 
of justification for any of them”: or 
there might be some points he wants to 
deal with very shortly : or he might want 

to say nothing at all. Yes, quite. I 

think this could well be in some cases of 
help to the person. 

110. Chairman: Are there any further 
questions that any member of the Com- 
mission wishes to put? We are all very 
grateful to you, Mr. Dickie, for coming. 

withdrew .) 



Examination of Witness. 

Mr. D. C. W. Walsh (Swepstone, Walsh and Son). 
Called and Examined, 26th April, 1966. 



111. Chairman: Mr. Walsh, I think 

we would all like very much to hear 
your general views on this topic and 
particularly perhaps in relation to the 
Press. You were, I think, in the Vassall 
Tribunal. You were representing cer- 
tain sections of the Press? 1 was, my 

Lord, yes. 

112. I think it would probably be best 
if you would just give- us your impres- 



sions and then the Commissioners can 
ask you any questions they may wish to 

afterwards. Certainly, my Lord. My 

experience of this particular Act is really 
confined to the Vassall Tribunal. I was 
in a very minor degree concerned with 
the Bank Rate Tribunal, which I think 
was also under the same Act. 

I distinctly got the impressions that 
the Act was wrong and should in fact 
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be rescinded, if not very seriously 
amended. My reason for that, my Lord, 
is that a Tribunal is asked to inquire 
into something — that is the purpose of 
the Act — and if the Tribunal uses, all 
the powers that the Act gives it under 
its two sections, the inquiries become 
in the nature of a trial, and there is 
therefore a piosecutor and — I hardly 
like to say it — a prisoner or defendant. 
Where there is, as there was in the 
Vassall case, a political origin or flavour, 
I think it becomes all the more desirable 
that this Act should not apply because 
the persons or body originally in the 
dock, due no doubt to the Press, was 
undoubtedly the Government ; and al- 
though the inquiry was set up by re- 
solution of both Houses, nevertheless 
it was the Government that were really 
in the dock. Yet to me as an onlooker, 
and I attended I think every hearing 
that was not in camera , and one that 
was, it was the Government that was 
the prosecutor. This may not be the 
fault of the Act itself, but at any rate 
it enabled the Tribunal to do what they 
did. 

We were first of all told — the sec- 
tions of the Press, that is — to submit 
names of persons who might give assis- 
tance to the Tribunal. Having done that, 
persons were then required to attend 
upon the Treasury Solicitor and the 
Treasury Solicitor took statements in the 
presence of legal representatives, so that 
the Treasury Solicitor, the Attorney- 
General and the Tribunal had the evi- 
dence of the witnesses, so far as the 
Press was concerned, that were going 
to appear before it, before the hearing 
started. It so happened that in order 
of time — because, I think, one of the 
newspapers in the group for whom I act 
was largely responsible for the inquiry 
being set up — I was the first acting for 
the Press to go to the Treasury Solicitor 
and I took a decision at the time when 
one of the witnesses was making a state- 
ment. It was not in fact one of the 
journalists that was convicted of con- 
tempt of court but, when it came to a 
certain stage in his evidence I said, when 
he was asked the- source of his informa- 
tion, “I am sorry but I must advise 
that he cannot give it.” Now that was 
not a child of my brain because before 
the Treasury Solicitor had taken any 
statements at all, all the members of 
the Press with their counsel, juniors and 
leaders had a consultation as to what 



attitude they should adopt on this par- 
ticular subject and it was agreed that 
at the hearing at the appropriate 
moment a submission would be made 
that, as a matter of law, a journalist was 
not required to give his source of in- 
formation. There was a certain amount 
of argument as to who should submit 
the point of law, but that came to no- 
thing because again it was a question 
of who came first in order. Acting as 
we all agreed at the consultation, there- 
fore, I did submit that the journalist 
was not required to give his source of 
information and that I was backed up, 
in a sense, by the fact that at the hear- 
ing learned counsel would be submitting 
exactly the same point to the Tribunal. 
I got into rather bad odour as a result 
of it and Sir Harold Kent got up and 
walked out of the room, having des- 
cribed me as being very unpatriotic. I 
assured him I was not and that I was in 
fact carrying out my duty. I conceived 
it to be what we had arranged with 
leading counsel, bearing in mind-— I 
think I am right in saying — that this 
question of journalists withholding the 
source of their information had never 
been the subject of a reported case in 
this country and all the judges who had 
to deal with the matter both in the 
court of first instance and in the Court 
of Appeal expressed great surprise that 
this had never happened before. In 
fact it had not. It had frequently hap- 
pened in civil cases of libel and it was 
an invariable practice ; and I believed, 
and so did all the counsel that were 
present at the consultation believe, that 
the practice had the force of law that in 
a libel action a newspaper could never 
be required to disclose the source of its 
information. That of course is not now 
good law, as has been made clear in 
the cases of the journalists, two of whom 
went to prison. But it is a curious com- 
ment that what really turned the Lord 
Chief Justice in the case of Clough, and 
Mr. Justice Gorman in the cases of 
Foster and Mulholland adversely against 
them was not an English case, it was 
an Australian case, a case of McGuinness 
v. The Attorney-General’ 1 '. 

That was how I started it and why 
I say, going back to what I originally 
said, that a Tribunal set up under this 
Act was really in effect a trial. It is 



* McGuinness v. The- Attorney-General of 
Victoria (1940) 63 C.L.R.73. 
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true that the Tribunal, speaking through 
its Chairman Lord Radcliffe, and indeed 
confirmed by the Attorney-General him- 
self, made it plain that the Attorney was 
there as a representative of the people 
and not as a representative of the 
Government. I think I am being fair in 
saying it was crystal clear from his con- 
duct, not only during the hearing at the 
Vassall Tribunal but also in the con- 
tempt of court proceedings, that he 
was prosecuting counsel. Possibly in the 
contempt of court proceedings it could 
be said that he was acting on behalf 
of the people, but certainly not in the 
inquiry. It was a very curious thing 
because before the inquiry started the 
Government, as I have said, were so to 
speak in the dock, no doubt due to the 
Press and the insinuations they had 
made, as to whether there was any lack 
of security in Government Departments. 
This inquiry was not conducted in the 
way the courts of justice do in this 
country because what I have described 
as the prosecuting counsel, and the Tri- 
bunal, had the evidence before them 
before there was any oral evidence given 
at all. 

113. Chairman : Would your first 

point be met, Mr. Walsh, if the Attorney- 
General in cases of this kind did not 
appear at all, but an independent coun- 
sel nominated or selected by the Tri- 
bunal appeared? Certainly, my Lord, 

to represent the Tribunal for the purpose 
of asking questions, because in my 
humble submission the persons that 
represent the people are in fact the 
Tribunal. 

114. You and your clients had very 
much the impression that in the Vassall 
case the man who was representing the 
people willy-nilly was also representing 
the defendant? That is what you are 

saying, is it not? Indeed. As the 

Tribunal neared its end it became 
crystal clear that the defendants had 
changed and it was no longer the 
Government that was in the dock, it was 
the Press. 

115. Lord Goodman: When you say 
the two changed, it was of course the 
first of the terms of reference of the Tri- 
bunal, if I remember rightly, to investi- 
gate the validity of those reports. It was 
not a question of the Tribunal having 
elected to change anything, it was their 

first term of reference? 1 think that 

is quite right, sir. They were very wide 



terms of reference. The reports referred 
to questions of security in Government 
Departments. 

116. Chairman : Yes, there were 

always two defendants in fact in this 
case, the Press and the Government. 
The question was, had the Press made 
a lot of groundless allegations or were 
these people really guilty of what was 
being said about them in the Press? 

117. Lord Goodman: With respect 
that is exactly right, my Lord Chairman ; 
there were two defendants. 

118. Chairman: One of the defendants 
got the impression that the odds were 
rather loaded against them, according to 

Mr. Walsh. There is no doubt about 

that, my Lord, and our fears became 
very real on the preliminary hearing 
when the Tribunal decided — in my 
humble judgment, contrary to the mean- 
ing of Section 2 (I think the emphasis 
was put round the wrong way) — that the 
whole of the proceedings should be held 
in camera and only those parts of it that 
the Tribunal thought desirable should be 
held in public. In fact, the only parts 
that were held in public were those con- 
cerning the Press and the two Ministers , 
and you, my Lord, would be the first to 
see that from that moment onwards it 
became extremely difficult indeed to be 
absolutely fair. Lord Radcliffe said that 
he realised injustice would very probably 
be created as a result of the ruling of 
the Tribunal. That is something I do 
not think ought to be allowed to occur 
if you are going to use such a very strong 
mandatory Act. 

119. Lord Goodman: Do you say 
Lord Radcliffe actually said that he 
thought injustice would follow from the 
findings of the Tribunal, Mr. Walsh? I 

have no recollection of that. No, sir. 

I spoke wrongly if that is what I said. 
I am terribly sorry. What I intended to 
say was Lord Radcliffe felt that by 
making a decision that the proceedings 
should be held in camera it might very 
probably lead to considerable injustice. 

120. Mr. Wade: He did confess after- 
wards he thought that perhaps the 
Tribunal had gone too far in that direc- 
tion and, as he said in the report, pos- 
sibly erred too much in the direction of 

hearings behind closed doors. Yes, 

and if one reads the report there is abso- 
lutely nothing, in my humble opinion, 
that should not have been heard in 
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public. I am the last person in the 
world to suggest an inquiry being held 
in public if there is any evidence to be 
given which could possibly be of assist- 
ance to an enemy, but the Radcliffe 
Report would not have been published 
if it was likely to be of assistance to the 
enemy. Actually they heard, as no doubt 
you have read, 142 witnesses. They 
spent sixteen days and seven half days 
in camera, seven full days and I think 
six half days in public. 

121. Mr. Heywood : But would not 

the Tribunal be in the difficulty of not 
knowing for certain what might emerge 
in a public hearing and they therefore 
had to play for safety by going into 
camera even though, as it turned out in 
the event, nothing of really serious im- 
portance was disclosed? With respect, 

sir, I think the fact that the Treasury 
Solicitor took statements from all wit- 
nesses— I can only presume now as 
although I know the statements from the 
Press, I do not know the statements from 
all those who gave their evidence in 
camera — would mean that they were in 
a position to judge. 

122. Surely they could not be quite 
sure, even if they saw proofs of evidence, 
that some witness if he were pressed by 
counsel might not give an unguarded 
answer damaging to national security? 

1 think you, my Lord, would be the 

first to agree that where this occurs in a 
court of justice, as it does at times, the 
judge is very quick to anticipate what 
the answer is, and to say straight away, 
“ This must not be reported ” ; or he 
could go so far as to say, “ This is a 
matter which I should hear in camera .” 
It might be a tiresome way of doing it 
but I think to achieve justice it pays to 
be tiresome. 

123. Mr. Butterworth : I think Lord 

Radcliffe in his opening at the pre- 
liminary inquiry made the point. He 
said, “ Our purpose today in having this 
first meeting which takes place before 
material is yet ready to be placed before 
us for the purposes of our inquiry . . . ,” 
so that at that stage they had not had a 
sight of the evidence that had been 
taken. That is quite true and there- 

fore my answer to Mr. Heywood is in- 
accurate to that extent. They could not 
have known what the evidence was going 
to be, but perhaps it would have been 
better if they had waited until they had 
got the statements from the Treasury 



Solicitor before coming to that early 
decision that they were going to hold 
the whole thing in camera. 

124. Chairman: I quite see that but 
that is really a different criticism as to 
a decision reached in that particular 
inquiry. It does not really go to the 
point, does it, that there should never 

be an inquiry of this sort? 1 do not 

think there ever should be an inquiry of 
this sort, my Lord, which takes the 
form of a trial. A Tribunal is invest- 
tigating facts and in my humble sub- 
mission a Royal Commission such as 
this is by far the best way of ascertain- 
ing the facts, without there being an 
element of trial. 

125. Would there be much difference 
in practice between a Royal Commission 
and a Tribunal, except that there would 

be seven instead of three of us? 

There is this difference, a practical one: 
a Royal Commission in my opinion, and 
this is not flattery, is always very good, 
but it contains members who are busy 
men, distinguished men, who have got 
other things to do. 

126. Lord Goodman : Do you regard 

that as a virtue? If you are going 

to have an inquiry and appoint three 
distinguished lawyers, they give up the 
whole of their work and sit from day 
to day and do nothing else but the in- 
quiry. That is the only disadvantage, 
to my mind, of a Royal Commission be- 
ing appointed to inquire because, after 
all, inquiry should not be a trial, it 
is investigating the truth of something 
that has been alleged either by the Press, 
or something that has occurred in Parlia- 
ment. 

127. I wonder if I might ask you 

this : you obviously — or perhaps not 

obviously, but certainly you have con- 
veyed to me and my colleagues as far 
as the Vassall Tribunal is concerned 
that you are labouring under some sense 
of injustice. 1 am indeed. 

128. Which must mean you think the 
Tribunal came to a wrong conclusion in 

some matter? That is true. I hope 

that the evidence I am giving to this 
Commission is not being in any way 
affected by my feelings but, since you 
ask me the question, I am bound to say 
I thought there were miscarriages of 
justice in the conduct of the Tribunal; 
and indeed when you come to read the 
Report, everybody was really somewhat 
whitewashed, including even the Press. 
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129. I wonder if we might stick to 
something a little more precise? This 
from our point of view is a very import- 
ant matter. If a Tribunal is appointed, 
arrives at a wrong conclusion, and that 
is indeed the case — we are of course 
appointed to consider what form these 
Tribunals should take — then we must 
know whether your sense of grievance 
arises solely from the treatment of the 
journalists, who after all were more 
roughly handled in this Tribunal than 
anybody in any previous Tribunal? Is 

that your suggestion? No, sir. My 

feeling was that once the Tribunal had 
been formed, it was really wrong to put 
the whole thing in camera except at the 
discretion of the Tribunal and at the 
same time allow legal representation of 
the parties that were being invited to 
appear before them. There were alto- 
gether, my Lord, nine journalists who 
refused to disclose the source of their 
information and the Tribunal decided 
that they would operate on the basis 
that if they were able to obtain evidence 
from some other source they would not 
make a direction that they must answer 
the question, followed by a certificate 
that they be tried for contempt of court 
by the High Court. In fact only three 
directions were made. 

130. I am sorry, I did not quite follow 
that. Nine of them refused to give the 

source of their information? Yes. 

The Tribunal decided, in not making a 
direction in respect of six of them who 
had refused, that the reason why they 
did not make a direction was because 
they were able to obtain evidence from 
some other source. 

131. You mean the Tribunal had 
evidence of what the source was, aliunde 

so to speak? Yes, and went so far 

as to say, “We think we may be able 
to obtain it.” In the case of Foster, 
this evidence was all in camera and we 
were not allowed to refer to it 

132. Lord Goodman'. Not allowed to 
refer to it in the subsequent contempt 

proceedings? Not in detail. No 

transcript' was allowed of it. We did not 
in fact mention when we came before 
Mr. Justice Gorman that there was 
evidence. 

133. But had you not access to it? 
Not in detail, no. 

134. Chairman : But were you not 
able to tell the Court in contempt pro- 
ceedings — I do not mean you personally 



— but have the Court informed of what 

the evidence was? No. Everything in 

camera was absolutely sacrosanct. It 
was merely because we happened to 6e 
allowed in to the in camera proceedings, 
my counsel and myself, that we came to 
know of it, but nobody else. 

135. Mr. Hey wood : This arose ap- 
parently out of the decision of the 
Tribunal not to issue certificates where 
they had got the information from some 
other source ; but I wonder if the Tri- 
bunal would not have been within the 
law in saying that anybody who refuses 
can be committed whether or not there 
is some other evidence? It seems to 
have arisen out of the peculiar test that 
the Tribunal applied in deciding whether 
or not to issue certificates for committal 
in the High Court. 

136. Lord Goodman : If I may say so, 
it seems to have been a merciful test. 
They were obviously anxious to commit 
as few people as possible. 

1 37. Mr. Heywood : But they left Mr. 
Walsh with the feeling that this sieve 
through which they poured these par- 
ticulars did not always work with even- 
handed justice. 

138. Lord Goodman: I am not sure. 
As I understand Mr. Walsh, what hap- 
pened was that the Tribunal said, “If 
there is other evidence with which we are 
satisfied then we will not issue a certifi- 
cate, but if there is other evidence we 
do not accept we are no better off than 
if there was no other evidence.” That 
would seem to be what happened. 

139. Mr. Heywood: That is true, but 
there were nine people who refused to 
answer. 

140. Chairman: One must accept the 

law as it is found to be. But do you 
say that a journalist ought never in 
circumstances such as these to be re- 
quired to give the source of his informa- 
tion? No, I do not, my Lord. I 

am completely attuned to the fact, al- 
though I was not before the inquiry, that 
the journalist is at the discretion of the 
judge as to whether he can be forced to 
disclose. It is left to the discretion of 
the judge. What does worry me greatly 
is that the learned Lord Chief Justice 
and Mr. Justice Gorman and the Court 
of Appeal, if I understand their judg- 
ments correctly, said that there is abso- 
lutely no rule of law which enables a 
lawyer to withhold information given 
to him in the professional secrecy of his 
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room by a client, nor a doctor and 
patient, nor priest and penitent. I find 
that very difficult to believe, but one 
has to respect the law as it exists. I 
thing it was proved by Mr. Wheater in 
the train robbery case because he was, 
after all, convicted of obstructing the 
course of justice by refusing to disclose 
the name of his client who bought the 
house. I ljnow what my duty would be 
now, but if someone had come to me 
out of the blue who had been a client 
for a long time and said to me that he 
or she had committed a murder, before 
these cases of contempt of court I should 
have thought I had been told in the 
strictest confidence not to disclose, but 
I would most certainly have advised him 
to report the matter to the authorities. 
My duty would have gone that far with- 
out any shadow of doubt, but I should 
not then have regarded myself as bound 
to report the fact myself, because I do 
not believe that the lawyer is a judge 
of his own client. 

141. Lord Goodman: Or entitled to 
report it? 

142. Chairman : There is a good deal 

of authority about professional privilege 
so far as the solicitor and client is 
concerned. That does not of course 
apply to a doctor or a priest— whether 
it should or should not — or to a 
journalist? No. 

143. Lord Stuart : In the case of the 
other six journalists who did not answer 
they got the information elsewhere but 
they were really in the same boat as 
those who went to prison. I mean to 
say, they could have been sent to prison. 

—They could have been sent to prison 
and in my judgment one of them pub- 
lished something that was far more im- 
portant than women’s clothes from the 
point of view of security. 

144. Chairman: There were three 

imprisoned? Three were convicted of 

contempt but only two went to prison, 
my Lord. 

145. The one you have told us about 
dealt, you say, with women’s clothes, 

but the other two dealt with what? 

Clough was the first. He dealt with some- 
thing which was important from the 
security point of view because he wrote 
in the Sketch that every time there 
were naval or NATO exercises round 
Gibraltar, the Russians produced a fish- 
ing fleet. That was quite clearly a ques- 
tion of security and he refused to give the 



source of his information and was 
rightly, under the Australian case, con- 
victed by the Lord Chief Justice who 
sentenced him to six months ; but the 
Lord Chief Justice did say, “ I shall not 
allow the order to operate for so many 
days in case the informant comes for- 
ward ” ; and the informant did come for- 
ward. Judgment on the other two, Foster 
and Mulholland, largely followed the 
judgment of the Lord Chief Justice in 
Clough ; Clough was, I would think, the 
worst one, but there again his informant 
did come forward and he was thereby 
saved. I would like to make this quite 
plain, if I may, that it was clear to me, 
using my own judgment, that to Lord 
Radcliffe it was very distasteful to direct 
and he gave each journalist who refused 
every possible opportunity — repeated it 
again and again — and did not like 
making a direction. 

146. Mr. Wade: Was any explanation 
made to the Tribunal, do you know, to 
raise the ban on evidence giveij in 
camera so that it could have been given 
in the later contempt proceedings? — - 
No, sir. 

147. Lord Goodman: I do not know 
whether the reverse procedure would be 
possible. The Chairman will know better 
than anybody. Would it have been 
possible to apply in the contempt pro- 
ceedings for a proportion of those pro- 
ceedings to be heard in camera ? 

148. Chairman : There is no power to 
proceed in camera. 

149. Lord Goodman: So that would 
not have solved the problem. 

150. Chairman: You can really speak 
for the Press, Mr. Walsh. Do I under- 
stand that the Press think that the Act 

ought to be rescinded? My Lord, I 

have not discussed it with them. 

151. These are your own views? — — 
Entirely my own views. They were the 
views, I think I am right in saying, 
that were held by the Press at the time, 
except the part about evidence taken in 
camera, which we were not able to 
disclose. There was undoubtedly great 
grievance that it was only the Press and, 
curiously enough, the two Ministers, 
Lord Carrington and Mr. Galbraith, who 
gave evidence not in camera ; and one 
would have thought that if there was any 
likelihood of security being divulged it 
would have been divulged by the Min- 
ister, but there was nothing approaching 
it. 
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152. Lord Goodman : Do you know 
whether the newspaper industry as a 
whole might be minded to give evidence 
to this Commission, Mr. Walsh? I mean, 
do they feel sufficiently strongly about it 

to have in mind the possibility? 1 do 

not know, sir. I think they prefer to 
forget it. I did tell the Chairman and 
the Managing Director of my Group that 
I had been asked and I had accepted. I 
did not ask them for permission as to 
whether I should attend or not. 

153. Lord Stuart : When you said in 
your original opening, that the Act 
should be rescinded or seriously 
amended, or words to that effect, do 
you see still the necessity for some sort 
of machinery such as Tribunals of In- 
quiry? It has had forty-five years now 
of experience and has stood up to certain 

tests of time. 1 think it has only 

been used three times, sir no more. 

154. Chairman : In recent years, four 

really important ones. 1 would have 

thought, as I think I also said in my 
opening remarks, that a Royal Commis- 
sion such as this is best. But if you are 
going to keep the Act, there should not 
be legal representation. Let the Tribunal 
ask the questions. That may well be 
onerous on the Tribunal — I appreciate 
that — but after all it is an investigation. 
Witnesses were invited to apply to have 
legal representation and it was said in 
the House of Commons that witnesses 
should get some, if not all their costs 
of attending the hearings. But there is 
no point in having legal representation 
if most of an inquiry is held in camera, 
because the Tribunal have got your 
evidence, you cannot cross-examine, and 
you do not even know what witnesses 
are being or have been called. 

155. Chairman: But I think the 

Vassall case is about the only one where 
any of the evidence or any substantial 
part of the evidence has been given in 

camera. 1 think, my Lord, that is 

really what actuated me in feeling that 
it was wrong ; perhaps not so much the 
Act, particularly if Section 2 had been 
interpreted in a different way. Nobody 
wants matters of security to go to the 
enemy, but I do not believe anything 
was discussed that could have assisted 
an enemy. 

156. Do you agree, quite apart from 
whether a lawyer or doctor or priest 
should have immunity in a matter of 
public importance, that there should be 



power to require the Press to give the 

source of its information? 1 think 

there is now, sir. 

157. There is now and we are con- 
sidering the whole problem. Do you 
think there should be or there should not 

be? 1 think there should be. I do not 

know whether you are asking me the 
question in relation to civil or criminal 
proceedings. 

158. Proceedings such as these before 

a Tribunal of Inquiry. There is no 

doubt whatever from now onwards the 
Press must give their sources. 

159. Mr. Wade: Perhaps it would 
make the general point clear if we put 
it the other way round. Are you argu- 
ing that the Press should have special 
privileges as compared with other people 
generally? Would you accept that the 
ordinary process of compulsion and so 
forth as applied to any sort of witness 
in the ordinary way before a Tribunal 
applies to the Press in the same general 
way? — —I think there should be some 
concessions made to the Press because 
the Press are very much abused, very' 
much disliked. On the other hand they 
do a tremendous service to the country 
and from time to time they expose things 
that are wrong and very often assist in 
catching criminals. 

160. Lord Goodman: You said some- 
thing in your opening remarks to the 
effect that they no longer had their privi- 
lege in libel. I am not sure that any 
change has taken place in that direction 
because that was never designed as I 
understand it to provide the Press with 
any constitutional safeguards, merely to 
prevent a multiplication of actions. My 
understanding is that that right rested on 
a rule of court, and I think it is still 
there in a libel action ; you cannot ask 
for particulars of the source of the in- 
formation. I felt an enormous amount 
of confusion was introduced into the 
discussion over the Vassall Tribunal by 
the belief that there was some special 
privilege in existence which applied 
under some causes of action and not 
others. I do not think there has been 
any change in relation to libel that I 
know of. I think the same position 

applies today. Curiously enough, it 

never occurred because so far there have 
not been all that number of cases. I 
think that old rule of privilege on the 
source of information in libel actions 
still exists. 
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161. Yes, I think it does. 1 am 

rather doubtful on the wording of the 
judgments in the courts of first instance 
and in the courts of appeal ; whether 
that could ever be persisted in, I think, 
is in the discretion of the judge. 

162. Chairman-. I do not think you 
need worry unduly about the application 
in the civil courts, Mr. Walsh, and of 
course it is never material unless fair 
comment is pleaded and then the defen- 
dant is very anxious to give the source 
because he says, “ This is what _ I was 
told and I believed it” There is very 
rarely any fight about it. Sometimes 
justification is pleaded as a defence. The 
plaintiff tries to get at the source and 
he may not be able to, for the reasons 
Lord Goodman gives, because this might 

(The Witness 



let somebody else in for a libel action, 
and in any event, in such cases, the 

source is irrelevant anyway. 1 agree, 

my Lord. I was thinking more of dis- 
covery. Ever since I have been con- 
nected with the Press it has been under- 
stood you cannot be forced to disclose 
the original story. 

163. But you quite often plead fan- 
comment : “ This is what X was told and 
I honestly believed it ; the source was 
reliable.” You and I have had quite a 

few fights on that. That is so, my 

Lord. 

164. Are there any other questions 
any member of the Commission would 
wish to ask Mr, Walsh? Thank you 

very much, Mr. Walsh. Thank you, 

my Lord. 

withdrew.) 



Examination of Witnesses 

Mr! L W.Gauntlett (Linklaters and Paines) 
Called and Examined, 27th April, 1966 



165. Chairman : We would be grateful 

to have your views generally on this 
topic, and then we would like to ask you 
some questions afterwards. I under- 
stand you have represented people who 
have been involved in one of these Tri- 
bunals of Inquiry?- Mr. Gauntlett : I 

represented Mathesons, and W. J. Kes- 
wick and his brother. Mr. Benham: 

And I represented Lazards and Lord 
Kindersley. 

166. It would be very valuable to have 

your impressions of how this procedure 
works, from the point of view of the 
people at the receiving end. Mr. Ben- 

ham: We are both rather prejudiced, 
because our clients were those who were 
particularly under attack. I think prob- 
ably that was really our primary diffi- 
culty, that we had not got a charge or 
anything in the nature of a charge, or a 
statement or anything of that kind to 
answer. The whole subject was at large. 
The Attorney-General, who conducted 
the proceedings, constantly repeated of 
course that he was not in the position of 
a prosecutor, but in fact that was very 
much how we regarded him, and yet we 



had not really got a charge to answer 
such as one would have in a proper court. 
I think we were somewhat concerned that 
the evidence was being taken by the 
Treasury Solicitor’s Department without 
our clients’ legal representatives being 
there. 

167. Your clients were interviewed, 

were they? Our clients were inter- 
viewed. Mr. Gauntlett : As far as my 

clients were concerned, we offered— 
basically, I think, to take the burden off 
the Treasury Solicitor’s Department, 
who, as you probably know, in the short 
period which they had to collect all 
the facts, were run off their feet — to get 
statements from our own witnesses and 
then submit them to the Treasury Solici- 
tor, and he accepted that with gratitude. 
Then, on I think two of the statements, 
he came back for supplementary state- 
ments. But as far as other witnesses 
were concerned, as far as we know, the 
statements were taken by the Treasury 
Solicitor’s Department 

168. Your clients’ statements were 

taken by you?- — We took them our- 
selves. "'"'H 
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169. And then they were supple- 
mented? We submitted them to the 

Treasury Solicitor, and he then came 
back on one or two small points and 
said: “ Could you please amplify this? ”, 
so we gave them another statement. 

170. What about your clients, Mr. 

Benham? Mr. Benham: I think we 

prepared the formal statements which 
they put in, but certainly they had 
several interviews with representatives 
of the Treasury Solicitor, both to 
amplify the statement which they had 
put in and I think to obtain further in- 
formation. 

171. Were you not present then? 

No. We may have been invited to be 
present. I do not remember that, I am 
afraid. We were not in fact present, 
partly because it was all going on so 
very quickly. 

172. But I imagine you must have 

been invited to be present? 1 am sure 

our counsel was not invited to be 
present. 

173. No, he would not be. He 

would not be. Mr. Gauntlett : But I 

think unless the Treasury Solicitor knew 
there was a firm of solicitors represent- 
ing the witness, he would just go straight 
to the witness. That was my impression, 
but I may be quite wrong on this. 

174. He would no doubt ask the wit- 
ness, would he not, whether he was 
represented, because I imagine the 
Treasury Solicitor would always be 
anxious that whoever was being inter- 
viewed by them should have the benefit 

of his own solicitor’s advice? Mr. 

Benham : You could not be represented 
by counsel unless the Tribunal gave 
permission for that. 

175. There is no question about that, 

but at the moment we are discussing the 
taking of statements from witnesses, 
where normally counsel would not be 
present. No. 

176. But cannot you remember, Mr. 
Benham? You have not got a grievance 
that you were not asked to be present, 

have you? No, I do not think we 

have, because I think the Treasury 
Solicitor did deal with the matter 
altogether in a co-operative way. 

177. Then, starting at that point, 

would you have any criticism of the fact 
that your client was interviewed by the 
Treasury Solicitor? On that occasion, 



no, but I would have thought that 
potentially it might be dangerous. 

178. Why? Would the Treasury 

Solicitor not find himself in some diffi- 
culty if the witness subsequently denied 
having made the statements? 

179. I suppose that is a risk which 

everyone takes, whoever takes a state- 
ment from a witness. Mr. Gauntlett : 

Sir, I do not fully agree with Mr. 
Benham. I think if this type of pro- 
cedure is to be continued, whether 
modified or not, it seems to me it is 
the only possible way of coping with it, 
in getting the material together to 
present it to the Tribunal. How it is 
presented is a different matter. 

180. But as far as the initial state- 
ments are concerned, can you think of 
any better way of doing it than for the 
Treasury Solicitor either to say to the 
witness : “ Get your solicitors to sub- 
mit a statement to us ”, or alternatively : 
“Come to us, so that we may take a 
statement from you, and by all means 

bring your solicitor with you?” 

There can I think be no possible 
criticism of that at all. 

181. Then what do you think about 
the rather thorny subject as to whether 
or not the Attorney-General should take 
any part in the proceedings ; and if so, 

what part? 1 think we both feel very 

strongly about his appearance in the 
Bank Rate Tribunal, and I believe it 
could also possibly apply to the Lynskey 
Tribunal. We do not think the law 
officers of the Crown ought to have had 
anything to do with that Tribunal par- 
ticularly as it was so political. The 
Conservative Central Office was in- 
volved. You agree with that, Mr. Ben- 
ham? Mr. Benham : Yes, entirely. 

That I think would be our principal 
criticism about that particular 
transaction. 

182. There are several alternatives. 
One suggestion is that the Attorney- 
General should take no part in the pro- 
ceedings at all, except in so far as he 
may be there to represent a Government 
Department, but that the proceedings 
should be opened by someone, and con- 
ducted throughout, on behalf of the 
Tribunal by someone other than a law 
officer of the Crown. Another sug- 
gestion is that the Attorney-General 
should open the proceedings, and either 
he, if he wished, or the Attorney’s devil. 
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should examine the witness on his state- 
ment, and that an entirely different team 
of counsel should be charged with the 
task of cross-examination if necessary, 
with a view to testing the statement. 
Then the third alternative is that matters 
should be left as they are at the moment. 
I gather that you are against the third 
alternative ; what do you say about the 
other two? — —We canvassed in the 
office the question of whether you 
needed to have independent counsel. 
Could the examination of the witnesses 
not be by the Tribunal, who are all 
lawyers themselves, or were on that 

occasion certainly all lawyers? Mr. 

Gauntlett: That was the fourth alterna- 
tive which I was going to put forward, 
sir. 

183. This is what happened originally 
in the Budget Leak Inquiry. It has 
been suggested to us that the grave dis- 
advantage of that is that it is sometimes 
necessary to cross-examine a witness 
fairly rigorously, and if this is done by 
the members of the Tribunal it gives the 
impression that the Tribunal is hostile. 

Yes. It is a point which has not 

yet been mentioned, but what my indi- 
vidual client suffered more than any- 
thing else in that case was the publicity ; 
he still describes it as a nightmare. 

184. This is another topic. But I 

do think it is very definitely connected 
with the way the thing is done, because 
the more you have somebody, whether 
he is the Attorney-General or the 
Solicitor-General or completely inde- 
pendent counsel, presenting the evidence 
to the Tribunal and cross-examining or 
not cross-examining, the more you get 
the idea — and the Press pick it up at 
once — of a prosecution, that the man is a 
prisoner, he is in the dock. It is that 
sort of feeling of being prosecuted, I 
think, which I would like to get away 
from. It seems to me that if you have 
everything produced to the Tribunal by 
the Treasury Solicitor, and the Tribunal 
itself asking the questions, you will get a 
long way away from that. It is much 
more an inquiry, which after all is what 
it is meant to be. 

185. Lord Stuart: Do you not think it 
would be rather awkward for the Tri- 
bunal, some of whom I gather in the 
past have wished to be relieved of the 
feeling of responsibility for being biased 

or hostile in their inquisition? 1 

would not have thought so, sir. Their job 



is to get to the truth of the matter. They 
asked a lot of questions of course in 
the Bank Rate Inquiry. I would have 
thought it was perfectly reasonable for 

them to ask the questions. Mr. 

Benham: I would not object to an 

independent counsel, and I would have 
thought that one of your alternatives, 
to have an entirely independent and non- 
political counsel presenting the case to 
the Tribunal, would be better than the 
Tribunal having to drag it out for them- 
selves. 

186. Chairman: I think experience 

shows that that is probably a better 
system than the Tribunal descending into 
the arena, so to speak, and trying to 
wrestle with the witnesses. Sometimes 
one gets the impression that there is a 
lot of very unnecessary cross- 
examination ; but supposing you get the 
case where it is necessary to cross- 
examine, then the very fact that the 
cross-examination is being conducted by 
the Tribunal with the resultant publicity 
would have been worse for the client, I 
should have thought, than if some 
entirely independent counsel were con- 
ducting the cross-examination. If the 
Tribunal are putting the questions and 
it is reported in a certain way, it looks 
as if the Tribunal are taking an adverse 

view of the witness. That could be. 

• Mr. Gauntlett: Yes, it could be. 

187. Lord Stuart: Did you mention 

that somebody described the business as 
“ a nightmare ”? Yes. 

188. Did you say who?- It was 

W. J. Keswick, sir. But I think of the 
other three alternatives I would in that 
case prefer the independent counsel plus 
your devil’s advocate, the other counsel 
who is going to do all the cross- 
examining: in fact, another completely 
independent team. 

189. Chairman: It has been said that 
sometimes there is a somewhat preju- 
dicial opening and a lot of rumour circu- 
lating, and the people against whom 
some sort of direct or indirect allegation 
is being made do not have an oppor- 
tunity of going into the witness box per- 
haps for weeks. The suggestion has been 
made that anyone who is referred to 
in the opening and who is going to be 
called as a witness should have the right, 
after the opening, either by counsel if he 
is represented or by himself if he is not, 
to make a short statement, limited per- 
haps to five or ten minutes. To say in 
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just a few words perhaps no more than 
that he has got a complete defence to 

the charges or suggestions. Mr . 

Benham : I would think that that would 
be a great help. I know Lazards cer- 
tainly felt very strongly that statements 
were being made about them, apparently 
adverse, which they had no opportunity 
of refuting for days, if not weeks. They 
have written me a letter, and that is 
one of the facts which they particularly 

stressed. Mr. Gauntlett : In my 

system, sir, there would be no opening, 
so that problem would be solved. 

190. I do not think we quite followed 

what your system was. 1 think the 

Tribunal would just start off by saying 
that the Treasury Solicitor’s Depart- 
ment had collected a lot of evidence, 
then give the terms of reference and call 
on Mr. So-and-so to call his first wit- 
ness, and you would go straight into 
it and the inquiry would unfold as you 
went along. 

191. Lord Stuart : Lazards were in- 
volved through Kindersley, were they? 
Mr. Benham : Yes. He was in- 
volved in his personal capacity of course 
as a director of the Bank of England, 
and Lazards as a bank had sold sub- 
stantial amounts of gilt-edged securities 
at the crucial moment. 

192. Was Kindersley with Lazards? 

Lord Kindersley is chairman of 

Lazards. Mr. Gauntlett : I think it 

is fair to say, sir — Mr. Benham men- 
tioned earlier on that there was no 
charge which we were facing — that we 
knew very well what the suggestions 
were ; it was perfectly clear, and we 
knew exactly, in a way, what we were 
facing. 

193. Chairman : Did you have a sight 

of the proofs of the other witnesses 
who were to be called, in so far as 
they had been taken? No, sir. 

194. Lord Stuart : And Lord Poole 
was Lazards as well as the Conservative 

Central Office? Mr. Benham : He 

was a non-executive director of Lazards, 
yes ; he played no part in Lazards’ 
affairs at that time — he does now, of 
course. 

195. Chairman: Who was represent- 
ing him? Farrer & Co. 

196. Would it be an advantage if wit- 
nesses who were going to be called 
were given copies of any statements 
which had been taken at that stage? 



- — Mr. Gauntlett: I do not think so, 
sir, because it was so sectionalised. We 
were one little incident, and Lazards 
another, and there was no real connec- 
tion between the two. I do not think 

it would have helped us. Mr. 

Benham: As you said, we knew the 
charge we were facing, but I do not 
think we ever saw a statement which 
anybody had made. It was not re- 
ported to us that somebody had said 
that Lord Kindersley had been telling 
secrets, or anything like that. 

197. I do not think anyone ever did 

say so. No, it was probably never 

said. In that particular case there had 
been two previous inquiries, had there 
not? The Bank of England had carried 
out an inquiry of their own, and the 
Lord Chancellor had. 

198. What would you say were your 
chief complaints, if any, about those 

proceedings? Mr. Gauntlett: I think 

I would say, sir, the inevitable publicity, 
which arose from the way the matter 
was presented and the procedure which 
was adopted ; and of course the costs 
to which the man was inevitably put, 
which is something which has not yet 
been mentioned. 

199. We will come to that presently. 
But it was the publicity, the costs, and 

the manner of presentation? Yes, 

particularly presentation which I feel 
reacts on the publicity so much. 

200. I suppose the manner of the 

presentation must depend to some ex- 
tent upon the person who is presenting 
it? Mr. Benham: Yes. 

201. Which is very difficult to legis- 
late for. Yes. 

202. Can you make any suggestions 
which would protect the witnesses 

against adverse publicity? 1 think the 

only suggestion which we can make is 
that there might be some rule whereby 
the Press published everything or 
nothing. They naturally tended to high- 
light the sensational aspects of it, and 
did not attempt to provide the other 
side of the picture, which would not 
be likely to sell their newspapers. 

203. Lord Stuart: If the Press did 
try to publish everything — not only these 
cases but say a murder trial — they would 
not have the space.-- — We hoped that 
that might mean that some of the Press 
would not publish anything, because 
they have not got the space for it. 
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204. Lord Stuart : A learned judge— 
with all respect to you, sir — once said 
to me: “It is no good reading the 
evening paper about a murder trial, you 
only get little snippets, you do not get 
a full account of what is going on.” 

205. Chairman : I think that is true of 

any trial. 1 think it is part of the 

Act under which the Tribunal was set up 
that the proceedings must be in public? 

206. Yes. The Tribunal has got a 

discretion. But as a Tribunal is only 
going to be set up, or should only be 
set up, when there is some urgent matter 
of public importance and widespread 
public disquiet, it is probably necessary 
that the inquiry should be conducted in 
public. Yes. 

207. Lord Stuart : I noted what you 
said about the Tribunal investigating, but 
you would not scrap the whole pro- 
cedure? Would you agree that Tribunals 
of Inquiry, altered or not, are necessary 

for these types of cases? Mr. Gaunt- 

lett: It has crossed my mind, sir, to 
wonder whether it could not be grafted 
on to the Ombudsman, something like 
that, so that it would be entirely private 
and he would issue a public report after- 
wards. 

208. Would the public be satisfied? 

That of course is difficult to say. Mr. 

Benham : I think I accept the necessity 
for something on the lines of the Tri- 
bunal. These rumours have to be 
scotched somehow. 

209. Chairman: You were going to 

say something about costs? Mr. 

Gauntlett : I think we both feel that 
there ought to be some discretion in 
someone, presumably in the Tribunal, to 
award costs. 

210. There ought to be a power in 

the Tribunal, you suggest, to award costs 
to a party? Yes. 

211. In the Vassall Tribunal, the Tri- 

bunal made recommendations about the 
whole of certain parties’ costs being paid 
and a proportion of other parties’ costs 
being paid, ex gratia. Do you think it is 
objectionable from the point of view of 
the client to be told that consideration 
is being given to making some ex gratia 
contribution towards the costs? Would 
you be satisfied with that, or do you 
feel that the Tribunal ought to have the 
power to award the costs, so that the 
party has a right to the costs? 1 



would prefer the latter. Mr. Ben- 

ham : I would prefer the latter, yes. 

212. On the basis, I suppose, that most 
people are somewhat reluctant or reti- 
cent about saying : “ I will accept an ex 

gratia payment? ” Mr. Gauntlett: 

Yes. 

213. “I am either entitled to it or I 
am not," that is the attitude of the 

ordinary man? Yes, “I have been 

inquired into, and it has been found 
that there is nothing wrong with me, 
therefore I am entitled to my costs.” 

214. And I suppose these costs were 

very considerable? They were! 

215. Lord Stuart: It is rather difficult, 
is it not, to differentiate? To say that 
you are going to grant costs, and then to 
refuse costs to Mr. X makes him out, in 

a sense, a guilty party? There were 

one or two witnesses in the Bank Rate 
Inquiry whose costs I would quite 
happily have refused. 

216. Did they not get it out of the 

Press in some cases? Maybe. Mr. 

Benham: There were of course many 
witnesses who were not represented by 
counsel. I do not know whether they 
only allowed representation by counsel 
in the case of a certain number. 

217. Chairman: What is your experi- 
ence of that? Did you find that there 
were witnesses who were refused repre- 
sentation, and who you felt ought to have 

been represented? 1 think there was 

only one, was there not? Mr. Gaunt- 
lett: Which one? Mr. Benham: 

Frederick Ellis, the financial correspon- 
dent of the Daily Express was, I think, 
refused counsel, and it seemed to us that 
he had rather a rough time. 

218. The Daily Express were repre- 
sented? They were represented, yes. 

I think on that occasion virtually 
everybody who wanted it got it, but I 
am sure there was one who did not. 

219. Would you leave it to the dis- 
cretion of the Tribunal, as is now the 
case, as to whether or not a witness 
should be represented ; or would you 
give the right to every witness to be 

represented if he wished to be? 

That rather depends on what you do 
about costs, does it not? I would have 
thought, if they got costs as a matter 
of right, it would be rather dangerous 
to let them have counsel as a matter of 
right. 
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220. You could let them be repre- 
sented as a matter of right, and you 
could leave the costs in the discretion 
of the Tribunal, so that if the Tribunal 
awarded costs they would get costs as 
of right, just as in an action in the 
High Court the costs are always in the 
discretion of the court, and a party 
awarded costs then gets the costs as of 

right. Mr. Gauntlett : I imagine it is 

often difficult at that stage to know 
exactly what the witness is going to be 
faced with, because he does not know 
what the other people are going to say. 
I think therefore I would be in favour 
of letting everybody be represented who 
wants to be. 

221. But, as I think Mr. Benham was 

saying, you could not work that with a 
rule that everyone should be entitled 
to their costs, willy-nilly. No. 

222. The view apparently taken about 

Mr. Ellis was that no allegations had 
been made against him into which the 
Tribunal was inquiring. Mr. Ben- 

ham : I see. 

223. And that was the basis upon 
which he was refused representation. I 
think that Tribunal proceeded on the 
basis that anyone against whom any 
allegation or suggestion had been made 
would be granted representation. I sup- 
pose you might answer that by saying 
that if a man fears that a suggestion 
may be made or something may turn 
up in the course of the inquiry, and he 
wants to be represented, it cannot waste 
very much time if no suggestion is made 
against him. If it is, his counsel is 
there. But he takes the risk of having 
to pay the costs at the end if nothing 

turns up. Mr. Gauntlett : Yes, sir. 

I was not actually aware that Mathesons 
or the Keswicks at that stage had any 
allegation made against them. Quite 
clearly the Governor of the Bank of 
England, having made his own inquiry 
(and Keswick having disclosed the sales 
of gilt-edged from Hong Kong with 
which he was involved) when he knew 
the public inquiry was going to be 
held, told Keswick he was obviously 
going to be a witness, but I do not think 
he went any further than that. 

224. Keswick of course had a very 

rough time. He was in a very diffi- 

cult position. 

225. Chairman : Are there any ques- 
tions which members of the Commis- 
sion would like to put? 
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226. Mr. Hey wood: The witnesses 

have both complained about the vague- 
ness of the proceedings, that there is no 
charge and nothing you can get your 
teeth into. Have you any suggestion as 
to how, in a case which is based on 
public anxiety, you could get matters 
into more concrete terms, for the 
possible benefit of witnesses or people 
involved in unfortunate circumstances? 
Is there any way of getting over that 
problem, do you think? Mr. Ben- 

ham: Could not some sort of statement 
be framed, which could be delivered to 
the parties concerned? 

227. You think something should be 

formulated, to put the witnesses on a 
firmer footing? 1 would think so. 

228. It has been represented to us by 
a number of witnesses that in a matter 
of this kind, where the proceedings 
take the form of a Tribunal of Inquiry 
only because it is a matter of urgent 
public importance, that there simply is 
not the time for all the preliminaries 
which might have to be undertaken if the 
matter were being formulated and taken 
as a civil action ; it might take a year 
or eighteen months or two years to get 
a case of this gravity into court, but 
this has got to be disposed of in the 
course of a week or two, if possible. 
Is that not an insurmountable difficulty 

about formulation? Mr. Gauntlett: 

I think when you are talking about 
formulation of charges and having 
nothing to get your teeth into, it must 
be looked at with care. I am going 
back, I am afraid, to the procedural 
aspect and how the matter is dealt with. 
You are there getting, in my view, the 
suggestion of prosecution again. You 
are getting your witness in the box and 
the impression on the public, through the 
Press, is that he is being prosecuted for 
something on which there is no charge. 
But if you can get away from the idea 
of the man being prosecuted — that the 
Attorney-General or somebody else is 
actually prosecuting him— I think the 
importance of not having a charge is 
very much reduced. 

229. That is all right in the case of a 
person who turns out to be completely 
blameless and to have been unfortunately 
the target for rumours which have no 
justification. But in some of these cases 
the rumours were well founded: Mr. 
Stanley and his colleagues, and, in the 
Budget Leak case in 1936, J. H. Thomas 

B 
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and Butt, and so on, they were all found 
to be culpable. In those circumstances 

it is not quite so easy, is it? To 

formulate the charge, do you mean, or 
to leave it to the Tribunal? 

230. To leave it to the Tribunal, and 
as it were to leave the investigation flow- 
ing along, without anybody really going 
for the witness. You object, as I under- 
stand it, to people pressing a witness in 
a matter which is so vague, because the 
impression is created that there is an 
accusation, not an investigation ; but 
where a witness turns out to be blame- 
worthy, where it seems clear that he is 
blameworthy and that he is trying to 
side-step, then somebody has to press 
him. And if that is done by the Tribunal, 
does not the point raised by the learned 
Chairman arise, that the Tribunal then 
looks like a prosecutor rather than an 

investigator? Yes, I accept that, but 

I still think it would be better for the 
Tribunal to press the witness, rather than 
some independent counsel. 

231. Lord Stuart: Is the Tribunal not 

in danger then of becoming or appearing 
to become biased, in acting as a prosecu- 
tor, so to speak? 1 think to a large 

extent, if it is a Tribunal to inquire into 
something, it must to some extent be a 
prosecutor. 

232. Mr. Heywood: The allegation 
which is sometimes made, or could be 
made, against an Attorney-General taking 
a prominent part in the proceedings, is 
that if a colleague of his, a party colleague 
or a Government colleague, is involved, 
he is either regarded as having pulled 
his punches and held something back, 
or to have reacted the other way, to 
have been so afraid of the accusation 
that he was holding something back that 
he has probably gone further than he 
would have done if he were completely 
free. Is there not a possibility that mem- 
bers of the Tribunal realising that they 
might be charged with not pressing hard 
enough, would get involved in a way 
which would be unfortunate for people 
conducting an investigation and having 
to write a report? Or is it possible, on 
the other side, that afraid of losing then 
reputation for fairness they would not 
always press when pressure ought to be 

applied? It is difficult. I still think 

that it is the Tribunal which has been 
given the job of finding out the truth, 
and I would have thought it was much 
better that they should press a witness. 



233. Chairman: Mr. Gauntlett, I can 
understand that you would rather take a 
chance with the Tribunal than a chance 
of having your past experiences repeated, 
but supposing the Tribunal is repre- 
sented by counsel nominated by 
the Tribunal — entirely independent, en- 
tirely non-political, some eminent mem- 
ber of the Bar — would that not 

meet your point? Mr. Benham: It 

would satisfy me. Mr. Gauntlett: It 

does not quite satisfy me. I would be 
much happier with what I think was 
your third alternative, that on top of 
that independent counsel, who would be 
the Tribunal’s counsel and would be just 
presenting the case, you would have 
somebody else. 

234. That is what I meant. You 
would have some entirely independent 
person presenting the case, on the basis 
of the statements which had been taken 
and the information then available. Then 
you would have another team, equally 
independent and equally eminent, who 
were charged with the job of probing the 
evidence in such cases as it was felt 

necessary that it should be probed. 

Yes, I would accept that. 

235. Mr. Wade: 1 would merely like 
to ask if you are happy about the pos- 
sibility that some sort of a charge ever 
could be formulated? One never knows 
quite where .these inquiries are going 
when they set out, and it might be that 
some sort of notice of some charge were 
given to a witness, matters would then 
go off on another tack, and he would 
feel even more aggrieved in the end that 
he had been given notice of the wrong 
charge than if he had been given notice, 
of no charge at all. I suppose it is any- 
body’s guess as to what might happen 
in any given inquiry, but there are 
obvious difficulties there in bringing up 
a point before it has really been decided 

what the point is. Mr. Benham: Yes, 

I would not like to be the person whose 
duty it was to formulate the charge. 

236. Because you might have to go 

back on it? You might have to go 

back on it. 

237. And charge something quite 

different, before the day was out? 

I am sure a great deal came out 
in the Bank Rate Tribunal which 

was not known when it started. Mr. 

Gauntlett: I am not quite so strong as 
Peter Benham on this business of having 
a charge formulated. Obviously in 
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different circumstances it might be better, 
but we knew from the very beginning 
what we were facing. 

238. There was no doubt at all? 

None whatsoever — although nobody had 
said it. It was that Keswick had told 
Hong Kong: “The bank rate is going 
to be altered, therefore sell your gilt- 
edged.” 

239. Mr. Wade: So it rather looks as 
if, where the charge is in fact obvious, 
there is no need for a charge ; and where 
the charge is not obvious, there cannot 
be a charge. 

240. Chairman : I suppose in those 
cases one could give the witness all the 
statements, or have power to give the 
witness all the statements, which had 
been collated at that date. I can think of 
circumstances in which it would not be 
a good plan to give a witness all the 
statements. 

241. Mr. Wade: They were in fact 
distributed, were they not? 

242. Chairman: They were, in the 
Bank Rate Tribunal. That is an obvious 
case where it could well be done, but 
you can think of the sort of case where 
there would be difficulties. There would 
be difficulties I think about making it an 
invariable rule, because there could be 
cases where there would be a fear that 
witnesses would be tampered with, as 
happens in other courts, and you might 
not want to let it be known that a 
witness living at a particular address 
was coming to give that evidence. But 
I should have thought that, in so far as 
it was practicable and subject to any 
possibilities of that kind, it could be a 
good thing to let the witnesses see any 



statements which had been obtained 
which referred to them. 

243. Lord Stuart: On the point you 
were making about the Tribunal con- 
ducting an inquiry, might I mention that 
in the J. H. Thomas case in 1936, Mr. 
Justice Porter and Gavin Simonds and 
Roland Oliver, in the very beginning of 
their report, before coming to a con- 
clusion, said: “But the testing of the 
witnesses’ stories by way of cross- 
examination or otherwise has necessarily 
been undertaken by the members of the 
Tribunal themselves, with the resultant 
possibility of creating the impression 
that they were from the start hostile to 
some of the witnesses who appeared 
before them.” That was their worry ; 
and I think this fear remained until the 
Attorney-General, Sir Hartley Shaw- 
cross, took over the cross-examination in 
the Lynskey Tribunal. I just thought I 

would point that out. Yes. I think 

it is inevitable, sir, in the present system 
and the way the courts operate in this 
country. On the Continent of course it 
is quite different, is it not? There you 
get the examining magistrate who asks 
all the questions. 

244. I therefore wondered what your 
objection was to independent counsel, 
not necessarily the Attorney, but inde- 
pendent counsel appointed to conduct 

the investigation? 1 would accept 

that, as I said just now, but I still think 
it would probably be better for the 
Tribunal to ask the questions. 

245. Chairman: Anyway, you would 

accept that other alternative? Yes, 

sir. 

246. Chairman: Thank you both very 
much. 



(The Witnesses withdrew.) 



Examination of Witness. 

The Rt. Hon. Sir Frank Soskice, Q.C., M.P. 
Called and Examined, 21th April, 1966. 



247. Chairman : I think we would very 
much appreciate hearing your general 
view on this topic that we are consider- 
ing and then perhaps if we may we will 
ask you any questions that may occur 
to us. Mr. Chairman, I start gen- 

erally from the position that absolute 
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purity and integrity in our public life is 
a sine qua non of any successful 
democracy and that whatever is 
necessary to achieve that must be pre- 
served even if its functioning does mean 
that pain is caused to individuals who 
have the misfortune to be involved. 
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Taking that as a number one objec- 
tive, I ask myself : “ Is the Tribunal 
procedure set up under the 1921 Act 
suitably designed to achieve that pur- 
pose ; is it the best form of mechanism 
for that? ’’ My answer to that ques- 
tion is that it is very well designed to 
achieve it. I should feel very sorry if it 
were decided to put an end to it. 



I make these comments with regard 
to it. In order to preserve integrity in 
public life you must have some organ 
which completely carries public con- 
fidence with it. When one looks at the 
sort of situation that develops and which 
gives rise to the question whether in an 
individual case a Tribunal should, be 
set up, one finds that such situations 
often have broad features very much in 
common. Rumours begin to circulate. 
Sometimes they start by chance. They 
may start in all sorts of ways. They may 
be more or less ugly, but once they get 
under way unless there is something 
which is in the nature of a drastic sur- 



gical operation to eradicate them they 
will go on festering and creating sus- 
picion. It seems to me that when you 
get that situation you must have some- 
thing which either puts a final stop to 
the circulation of rumours of that sort 
or brings out the full truth that under- 
lies them, and the only way in which 
you can do it is by having the subject 
matter of the rumours ruthlessly probed, 
without any punches being held, so that 
the public at large and everybody con- 
cerned can be completely satisfied that 
everything has been unearthed which 
could underly or give rise to the rumours 
being circulated. 



I think if one looks at the history of 
the various inquiries with which I have 
been familiar and which have happened 
during the last, say, twenty years, they 
have all broadly achieved that purpose. 
It is very' disagreeable for the people 
concerned. Innocent and respectable 
persons have to go through weeks and 
even months of ordeal, but in the end 
if they are innocent their reputations 
are completely and absolutely re- 
established, and the rumours, if there is 
nothing in them, are finally scotched. It 
seems to me that the achievement of a 
purpose of that sort is of inestimable 
value and I would be sorry to see this 
mechanism which achieves that result 
either radically recast or finally 
terminated. 



Now, what are its features? Its prime 
feature is that it places the matter of 
inquiry in the hands of an independent 
judicial inquiring body in practice — and 
I hope the practice will continue — always 
headed by a judge. The Act does not say 
that it must be a judge but I should 
have thought that that had become so 
much accepted as a part of our consti- 
tutional custom that it will continue. 

Its next feature, and this has been sub- 
ject to much criticism, is that the pro- 
cedure of the Tribunal is inquisitorial. 

I do not myself see how you can avoid 
that. Its task when a rumour has to be 
investigated inevitably puts the Tribunal 
in the position of having to probe, to 
search, to follow up avenues of inquiry, 
to find itself confronted from time to 
time with completely new and unex- 
pected situations disclosed in evidence. 
It is very difficult to relate a task of that 
sort, if it is really ruthlessly and 
throughly performed, to rigid rules of 
procedure. That is the equivalent of 
saying that the procedure has to be in- 
quisitorial. I do not see how else it can 
be carried out and I do not see how 
else, without some inquisitorial procedure 
of that sort, the objective of thoroughly 
probing the matter which presents itself 
will be achieved. It is then said : “ But 
from time to time, and indeed very 
often, there has been public criticism 
voiced and disquiet expressed with regard 
to the procedure ; it is cruel to indivi- 
duals and smirches reputations,” and so 
on, but I have not yet seen any sug- 
gestion of any alternative procedure 
which would be as effective and at the 
same time would be free of those sub- 
jects of criticism. I am not saying that 
individual aspects of the procedure of 
the Tribunal could not be reviewed. 
When I had some responsibility for this 
I did in point of fact consider a lot 
of suggestions for a review of individual 
aspects of its procedure. My general 
conclusion was, and is, that you have 
the safeguard of the great experience of 
the judge and the other members of the 
Tribunal who conduct it. They are very 
much alive to the need for pursuing what 
one loosely calls the paths of natural 
justice. They are very sensitive to the 
need to prevent individuals being hurt in 
the processes of a great machine in which 
they are involved. Whenever possible 
they go out of their way to make it 
apparent as early as possible to indivi- 
duals concerned what the nature of the 
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reflection or accusation is which they 
have to meet. In the nature of things, 
however, the individual inquiry is often 
so uncertain in its outline that it is diffi- 
cult to produce at an early stage a 
formulation of what may be alleged in 
the ultimate result against any particular 
individual. My own conclusion on that 
particular aspect of the matter, as on 
cognate questions of procedure, is that 
it is much better to leave it to the 
wisdom of the judge and the other mem- 
bers of the Tribunal and to rely upon 
them to see that persons who are in- 
volved in any way are protected against 
injustice. Such of the inquiries that I 
have had any knowledge and experience 
of lead me to think that judges have 
always succeeded in safeguarding indivi- 
duals adequately. I am absolutely cer- 
tain from the cases that I have knowledge 
of that where a reputation has been 
smirched, the ruthless procedure of the 
Tribunal re-establishes it in a way in 
which no other procedure can re-estab- 
lish it if there is nothing in the accusa- 
tion or the imputation made. Looking 
at the various suggestions that have been 
made for individual alterations in the 
procedure, that is my general approach ; 

I would sooner leave it to the judge. 
The only possible exception to that I 
think relates to the question of costs. 

The legal aid system does not apply. 
I myself would think that occasions may 
well arise when before it is really prac- 
tical for the Tribunal to give advice in 
the customary way as to the making 
available of public funds to pay the 
costs of somebody who is involved, an 
individual may well be deterred from 
undertaking what may seem to him a 
heavy burden of costs to procure proper 
representation for himself, and he may 
come before the Tribunal in those cir- 
cumstances not quite as well prepared as 
he ought to be. I know that individual 
judges would be quick to observe this 
and do what they could to remedy it, but 
I would have thought that if alterations 
are to be contemplated, the question of 
providing costs, whether through the 
legal aid system or through some analo- 
gous system, might be taken into account. 
Whether it is desirable to introduce legis- 
lation to make that particular change or 
not I think is a different question, but 
that is the only point which I think 
might occasion anxiety. 

My general conclusion therefore in 
these circumstances is that I think the 
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system has been shown to work well. 

I think it is an indispensable organ of 
our democratic process. I think that it 
is a safeguard of purity and integrity 
in our public life. I think anything 
which does not completely carry public 
confidence would not achieve that objec- 
tive. I think any procedure which does 
not vest the inquiry in an outside body 
of a judicial character, I hope always 
headed by a judge, would not carry the 
public confidence which is indispensable. 
Therefore, Mr. Chairman, I have no 
drastic proposals to offer to you or to 
your colleagues for any change. I think 
the system has been shown over the 
years to work satisfactorily. 

248. Mr. Hey wood : Do you have any 
decided view about the part which the 
Attorney-General ought to take in the 
proceedings of a Tribunal of this kind? 

Yes, I have a view about that. The 

1921 Act of course does not refer to 
the Attorney-General at all. The 
Attorney-General’s participation is 
simply pursuant to custom or conven- 
tion — constitutional convention, if it can 
be so described. I think it is right 
that the Attorney-General, by virtue of 
the office and the character of his office, 
should be ready to assist as an amicus 
curia before the Tribunal, as in general 
he does. He should not always do so 
in every case, but I think it right thal 
he should exercise his own judgment 
whether the public interest requires that 
he should offer his services as an amicus 
curia to a Tribunal ; and should in his 
discretion, in particular cases, perhaps if 
there is some reflection against himself, 
invite counsel or possibly the Solicitor- 
General or somebody else to function 
in his stead. I do not share the view 
of those who think that the participation 
of the Attorney-General is invidious or 
that it ought to be discontinued or that 
it ought to be a matter for the judgment 
of somebody other than the Attorney- 
General whether or not he should inter- 
vene. I think the system works well as 
it is at the moment. 

I think in answering that question one 
has got to bear in mind the position of 
the Attorney-General. A person who 
occupies that office should, I think, carry 
sufficient confidence both amongst his 
colleagues in the House of Commons 
and in the public at large to be trusted 
to perform his duties with absolute 
impartiality and complete thoroughness, 
B3 
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and to possess sufficient discretion to be 
able to determine when it would be 
inappropriate for him to appear and 
when it would be better for him to invite 
another — either not a law officer at all, 
or possibly the Solicitor-General — to 
function in his stead. I myself think its 
works well. I think if the Attorney- 
General is not to be trusted to exercise 
his judgment wisely, then he ought not 
to be Attorney-General, and I would 
prefer to leave it as it is. 

249. Sir Frank, it has been represented 
to us by earlier witnesses that even if 
the Attorney-General were a man of 
the strictest integrity and that all his 
colleagues knew him to be such, if he 
intervenes in a case which is highly 
political, that is to say members of the 
Government are involved — John Belcher 
for instance in one case, J. H. Thomas 
in an earlier case — the Attorney-General 
would be subject to criticism on the 
ground that either he did not press hard 
enough because they were his colleagues, 
or fearing to be charged with that, 
pressed harder than the situation 
warranted. You have defined in broader 
terms than any other witness up to now 
what you think the object of the Tribunal 
is: mainly to restore damaged reputa- 
tions where men are innocent and to 
restore and maintain the confidence of 
the public in the integrity of official and 
public life. Is it not likely that con- 
fidence in the integrity of public life 
would be more strongly maintained, 
more readily accepted and agreed to by 
members of the public if, when a matter 
was highly political, an entirely indepen- 
dent lawyer took over instead of the 
Attorney-General? I am thinking of the 
public impact. I am not criticising any 
Attorney-General or the system, but 
whether or not in such circumstances it 

would not look better. Having held 

that office I hope it is not inappropriate 
to say it, but I regard it as a very great 
office and an office which is so con- 
sidered by the public. I would have 
thought the public was perfectly ready to 
trust the holder of that office to discharge 
his duties as he ought. After all, he has 
a number of duties of that sort. One of 
the most difficult duties of an Attorney- 
General is to decide when to direct the 
Director of Public Prosecutions to insti- 
tute a prosecution, particularly in a semi- 
political case. Now, that is at least as 
invidious and difficult a task as present- 
ing a case before a Tribunal. 



250. Patrick Hastings found it so, any- 
way! Exactly. Attorneys-General 

have, I hope, discharged that duty with 
reasonable success ever since the 
Campbell case without serious criticism ; 
but it is a very difficult one and I would 
have thought that it was highly desirable 
in public life that there should be a 
Minister who does, and is known to 
discharge those functions ; and that his 
office should in consequence be regarded 
as one of great public trust. In our 
constitutional arrangements we have, I 
think, found that complete separation* of 
our legal arrangements in' our public 
and political structure is not in the best 
public interest ; we have the office of 
the Lord Chancellor who is practically 
always a member of the Cabinet and at 
the same time is the senior judge. The 
position of Attorney-General is in some 
respects analogous. He has, in deciding 
when prosecution is necessary, to con- 
sider not a political interest at all but 
the broad public interest. I suggest that 
when he appears before a Tribunal he 
again must consider the broad public 
interest and because of his office he is 
in a unique position to do so. 

I hope there is sufficient public con- 
fidence in the holder of the office of 
Attorney-General to enable him with- 
out fear of being thought to be not 
ready to do his duty, to undertake 
appearances before the Tribunal. I 
know it is difficult. The office of 
Attorney-General is one of the most diffi- 
cult offices and he has to discharge 
these duties independently of any 
political consideration whatever. This 
is one of them, and I think this falls 
directly in line with the stream of 
responsibility, if I may so describe it, 
which does rest upon the shoulders of 
the Attorney-General. I think our 
public life would be less perfect if we 
did not have in the positions of Lord 
Chancellor and the Attorney-General 
Ministers who at the same time had a 
direct responsibility for looking in a 
judicial and legal sense at the broad 
public interest. I of course divorce the 
public interest in that context wholly 
from any party political interest. In the 
case of such inquiries of which I have 
had experience I have never known any 
Attorney-General in the least flinch 
from the most ruthless and rigorous 
cross-examination and probing of his 
colleagues when it was necessary to do 
so. I have known at any rate two 
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Attorneys-General who have been open 
to criticism for doing it too ruthlessly* 

251. Lord Stuart : Mr. Chairman, 

before we leave Mr. Heywood’s ques- 
tion, might I just ask Sir Frank one 
thing. You did say three or four 
minutes ago that when the Attorney- 
General considered it inappropriate to 
conduct these inquiries, he could invite 
the Solicitor-General to do so, but you 
did not as a matter of fact say “some 
other counsel ”. You do not close your 
mind necessarily to other counsel con- 
ducting the inquiry instead of the 

Attorney-General? 1 do not close my 

mind to it. What I envisage is it should 
be the responsibility of the Attorney- 
General, if he thinks that for any par- 
ticular reason his presence would not be 
desirable, to abdicate his position there 
so that other counsel can be instructed. 
That is what he does habitually when 
he conducts prosecutions. 

252. Mr. Heywood: It is difficult in 
a case like the Vassall case, where in 
fact the Admiralty were almost in the 
dock themselves, for the Attorney- 
General to take a strong line, is it not? 
1 feel that if somebody who is in- 
vited to assume the office of Attorney- 
General has the least doubts as to his 
readiness to be completely ruthless, 
whether it is a colleague or not, a 
personal friend or not, then he ought 
to refuse the office of Attorney-General. 
That is what goes with the office of 
Attorney-General and I hope that this is 
what is understood to go with the office 
of the Attorney-General. I have never 
known any Attorney-General in my 20 
years in Parliament who would have the 
least hesitation in doing his duty — as 
indeed I hope I would do it myself. 

253. Could I now ask you to com- 
ment on this? You are troubled, as 
we are, by the large expense which in- 
volved persons might be put to. What 
would you think of an arrangement 
whereby persons who were involved as 
witnesses in these cases were permitted 
legal representation and there was a 
presumption that their costs would be 
paid, except perhaps in the cases where; 
a witness’s conduct under investigation 

had proved to be reprehensible? 

I am not certain that I understand the 
arrangement that you envisage. Would 
you mind putting it to me again? 

254. I meant that the Tribunal itself 
should have the discretion to award 

84467 



costs, but recognising that it would 
hardly be right for the Tribunal to award 
costs to somebody like, say, Sidney 
Stanley, or Sir Alfred Butt in the J. H. 
Thomas case. With exceptions of that 
kind taken into account, would you think 
it would be right for the Tribunal to 
have discretion to award costs in all 

cases? At the moment, of course, the 

Tribunal advises. I would be perfectly 
content with a system under which (it 
would involve a legislative change) the 
Tribunal itself should have the power 
and the discretion to award costs at an 
early stage or from the beginning. With 
regard to the qualifications which you 
introduce in your description of the sys- 
tem, I would always hope that whether 
it was a Sidney Stanley or anybody else, 
the primary consideration which should 
be present in the mind of the person 
who is conducting the inquiry is that 
the case, good or bad, should at least 
be put properly before the Tribunal and 
that therefore unless there was some very 
strong reason why costs should not be 
sanctioned, whoever the person was, he 
should be given, in the discretion of the 
Tribunal, a certificate for his costs. 

There is one slight point which in prac- 
tice has not arisen so far as I know, 
but I know it has been discussed, and 
that is the right of individuals who are 
affected to call witnesses. I think I am 
right in saying that under the Act they 
have no power to procure compulsorily 
the attendance of witnesses themselves, 
and I think it is Section 1 sub-section (1) 
of the Act of 1921 which vests that power 
exclusively in the Tribunal. I believe in 
practice it has given rise to no difficulty 
and I have not the least doubt that a 
judge presiding, or indeed anybody else 
presiding over such a Tribunal would 
always use the power to procure the 
attendance of such a witness where it 
was necessary for a person who was 
affected to put that witness before the 
court. I think it is always open to ques- 
tion whether the law should not be 
amended to give a person affected the 
right to secure by subpoena or something 
of that sort the attendance of a wit- 
ness whom he wishes to place before the 
court. I do not believe it has given 
rise to any difficulty. 

255. Chairman'. Would you be pre- 
pared to leave that to the discretion of 
the Tribunal, because if a witness can 
make out a case that there is a real 
B 4 
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possibility that X or Y could help the 
Tribunal with their evidence, one could 
leave it, could one not, to the Tribunal 

itself? Mr. Chairman, I answer your 

question by saying I would not feel 
at all perturbed if it were left to the 
Tribunal as it is at the moment. X think 
it is, however, for consideration that 
if there were a difference of view be- 
tween the person affected and the Tri- 
bunal itself, it should not be for the 
person affected to decide whether or 
not he should by subpoena compel the 
attendance of a witness. There would 
always have to be, after all, the power 
to disallow a subpoena, as there is in 
the case of a witness appearing on sub- 
poena in the High Court now. 

256. Yes, quite so. I think what is 
feared is that you might get one or more 
troublesome people who would call a 
whole host of irrelevant witnesses, and 
so prolong the hearing and increase the 

expense. There is the power now if 

that happens in the High Court to ex- 
cuse a witness from attending, and I 
should have thought it would be in- 
evitable, supposing a person affected had 
the right to subpoena, that there would 
be some similar process in the case of a 
witness appearing before a Tribunal. 

257. Lord Stuart: Could I ask a 

question on a different topic, if that 
is finished with? Sir Frank, from your 
past experience as a law officer and 
Home Secretary, would you care to com- 
ment on the decisions to refer the Pro- 
fumo business to Lord Denning and to 
conduct the hearing in private owing 
to security reasons. Would you advise 
that a Tribunal of Inquiry could still 

operate with security in mind? Mr. 

Chairman, I would prefer to re-study 
that whole matter before expressing an 
opinion, if you would excuse me from 
doing so. I think it is hardly fair to 
express an off-the-cuff view about that 
without thoroughly re-studying it. 

258. I would not dream of pressing 

it. If I may be excused from 

answering it, I would prefer not to. 

259. I wondered if you saw an 

alternative, that was all. The only 

thing I would say is that one has to 
remember that under the Act of 1921, 
the Tribunal procedure is only to be 
used — I forget the exact words — where 
there is a matter of, I think it is 
“ urgent public importance ”, That is 
a very limited category of case. I 



think there have been only sixteen Tri- 
bunals since the 1921 Act. I would 
simply answer your question by saying 
that possibly, though very rarely, in 
some cases that fall within that descrip- 
tion but certainly in other cases which 
do not reach that high margin of public 
importance, all sorts of other types of 
inquiry may be extremely useful. But 
I would rather not give an expression 
of opinion on any individual case with- 
out, as I say, re-studying the circum- 
stances of that case. 

260. Mr. Wade: Might I ask, Sir 

Frank, about the inquisitorial element 
in the procedure? You mentioned that 
in your remarks and I think you said 
you regarded it as quite inevitable when 
some kind of urgent inquiry of this 

kind had to be launched. Would you 
see any fundamental reason why the 
inquiry part of it should not be handled 
by some agency different from the Tri- 
bunal itself, as is done in a prosecu- 
tion? Handled by the police or 

something of that sort? 

261. Yes, or some director of the 

inquiry or somebody whom you might 
imagine as being in charge of the 

inquiry but not part of the Tribunal. 
At the moment, the Tribunal itself 

directs the inquiry, as I understand it. 
It tells the Treasury Solicitor what evi- 
dence it wants, and what order the wit- 
nesses should be called in, and it is 
behind the scenes directing the inquiry 
which it is in public conducting. I am 
asking if some kind of separation of 
functions might be imagined, just as 
one has in a criminal prosecution, 
whereby the prosecution is in different 
hands ; someone is responsible for that 
and a different person is responsible for 
reaching conclusions on the evidence 
presented. Is there any real reason why 
some separation of that kind should not 
be done? If I understand the propo- 

sition put to me, it is that when you 
have what I will loosely call a Tribunal 
situation, somebody (whether the 
Treasury Solicitor or whoever you have 
in mind) behind closed doors and not 
in public conducts an inquiry and then 
presents to the Tribunal formulated 
conclusions. I must confess I would 
have thought that that would com- 
pletely and absolutely stultify the pro- 
cedure and render it worthless. 

262. No, I do not think I have suc- 
ceeded in making the question clear. 
I was not suggesting any conclusions 
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should be presented, simply that some- 
body should be responsible for con- 
ducting the preliminary inquiries and 
calling the evidence before the Tribunal, 
just as the prosecution does when 
getting up a criminal case. It hap- 

pens largely now under the existing 
system. The statements are invited, they 
have to be submitted to the secretariat 
of the Tribunal, the Attorney-General 
or counsel who presents the case decides 
how he will open the case and how he 
will formulate it for the consideration 
of the Tribunal. The Tribunal is not 
bound, of course, by his opening at all ; 
they may say that they feel a particular 
aspect should be further examined. 
They examine the statements, but the 
collation of the available evidence has 
to be prepared in any case. What I 
think is of the greatest importance is 
that in public the witnesses whose 
interest is established and of whom it is 
thought that they may be able to give 
relevant evidence should be examined 
by the Tribunal with the assistance of 
counsel. This may be the Attorney- 
General or somebody who appears as 
an amicus curia, before them in order 
to assist them in their work, but they, 
that is the Tribunal, are the people who 
have to inquire. 

I think that it is open to further ques- 
tion as to whether parts of the inquiry 
should be conducted in private. Under 
the Act of course there is power to con- 
duct the whole or part of it in private if 
the public interest so requires it. That, I 
believe, has always been construed as 
being restricted entirely to public security 
and I confess I would be reluctant to see 
the power to conduct any part of the 
inquiry in private extended or the powers 
to conduct it in private enlarged. My 
reason for this is that when you get this 
sort of situation — circulating rumours, 
public reputations involved, public in- 
tegrity impugned — you must carry public 
confidence and that if you have any part 
of the inquiry, except for strict security 
reasons or something of the sort, in 
private you will impair that public con- 
fidence. 

It seems to me one has to regard this 
procedure as an exceptional procedure. 
In other proceedings, for example before 
magistiates, there are circumstances in 
which the preliminary hearing before an 
accused person is committed for trial 
are in private, for reasons of justice and 



so on. I think that this particular pro- 
cedure by way of inquiry is, as I say, 
exceptional because it deals with excep- 
tional situations, situations of great public 
concern, and that therefore the least 
possible part of it should be conducted in 
private. I am not saying I am absolutely 
against any reconsideration of the Section 
(I think it is sub-section (1) of Section 1, 
or sub-section (2)), but I would be 
reluctant to see the limits enlarged within 
which the Tribunal can decide that it 
will conduct proceedings in private. 
There may possibly be a case where, for 
example, there are threats against wit- 
nesses, or the sort of situation in which 
there might be a case for part of the 
inquiry not being held in public ; but I 
would feel great hesitation in accepting 
the desire to protect any individual 
reputation as a possible situation in which 
the proceedings should be conducted in 
private. It is unfortunately the case that 
it is necessary in our judicial proceedings 
that people whose names are mentioned 
have to suffer. If there is a libel action, 
and somebody’s name is mentioned who 
is not a party to the proceedings, they 
have to suffer ; often without having 
even an opportunity of correcting any 
imputation made against them in pro- 
ceedings for libel or slander conducted 
between another plaintiff and another 
defendant in which they are simply per- 
sons who are mentioned. I think that that 
sort of pain, and it is pain, is something 
which it is almost impossible to avoid, 
but one can rely upon the discretion of 
our judges to see that the harm is mini- 
mal and that it is avoided as far as pos- 
sible. My experience is that they always 
go to great trouble to try to prevent 
incidental harm of that sort. 

263. The question I rather had in 
mind was I think based entirely on the 
same assumptions as your reply ; that is 
to say, that the investigation must in 
any case be conducted by somebody* 
and somebody has to decide what wit- 
nesses to call and what order to call 
them in, and probe ruthlessly into the 
whole situation. But I wondered if it 
would not rather strengthen the position 
of the Tribunal in the eyes of the public 
if the public realised that the Tribunal' 
was not itself giving the directions behind 
the scenes as to how that operation 
should be done ; in other words, if the 
responsibility for that rested on some- 
body else’s shoulders, possibly the 
Attorney-General or possibly the: 
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Treasury Solicitor, or possibly indepen- 
dent counsel instructed by the Treasury 

Solicitor. 1 cannot quite envisage 

what it would be called upon to do. 

264. They do just what they do now 
except that they do it on their own 
initiative or on general instructions given 
to them rather than on the Tribunal’s 

own instructions. Y ou say “ do it 

What do you have in mind? 

265. Pursue the inquiry, decide what it 
is, identify the people they want to in- 
vestigate, what statements they want to 
take, proceed to take those statements 
and decide in what order to present them 
to the Tribunal. In other words, the 
whole formulation and conduct of the 

inquiry. 1 would myself sooner leave 

the ultimate decisions on such matters 
to the Tribunal. 

266. Chairman : At the moment, Sir 

Frank, the Treasury Solicitor is prim- 
arily responsible for the work of pre- 
paration. Yes. 

267. And as I understand it, the func- 
tion of the Tribunal in that respect is 

merely supervisory? It is more than 

that, I should have thought. 

268. What I mean is this. All the 
material is turned over to the Treasury 
Solicitor who puts his team on to carry- 
ing out the investigations and getting 
the statements. He is responsible for 
doing that, but he has what some people 
regard as an advantage in being directed 
or supervised or advised as to certain 
lines of inquiry by the Tribunal itself. 
Do you see any disadvantages in that 

system continuing? No, I think it 

works well. When the Treasury Solici- 
tor has collated the material and done 
his own investigation, and through the 
mouth of counsel, probably the Attor- 
ney-General, presented the case to the 
Tribunal, I think it is of the greatest 
possible importance to preserve the right 
and the duty of the Tribunal to say: 
" You say these are the issues ; we 
agree that they are and we will probe 
them, but we also think that this could 
be further investigated, or there is a fur- 
ther issue which you have not touched 
upon ”. I feel they must be completely 
free, and be seen to be free, and be seen 
to be discharging the duty of freely 
planning a probing process where it may 
he necessary. 



269. Chairman : You would not inter- 
pose anybody between a Tribunal and 

the Treasury Solicitor? No, other 

than the Attorney-General exercising the 
function that he at present exercises. In 
that sense he is between them. 

270. Mr. Wade: It seemed to me that 
your own suggestion about allowing 
people concerned to call their own wit- 
nesses, or possibly giving them a right 
to do so, was perhaps one step away 
from the inquisitorial nature of the pro- 
ceedings. It is very hard to get away 
from it, but that would at least be get- 
ting one step away from the present 
position where all witnesses are witnesses 

of the Tribunal. What I envisage is 

this : X is the person affected, and he is 
getting his case ready, and in the course 
of the inquiry, at an appropriate stage, 
his counsel asks the Tribunal to procure 
the attendance of Y as a witness whom 
X wishes to call. In all ordinary cir- 
cumstances the Tribunal would, if X 
through his counsel intimates that he 
thinks it necessary for his case to call Y, 
in point of fact secure the attendance of 
Y. But you may get a case in which 
the Tribunal, having asked X through his 
counsel what is the relevance of Y’s 
evidence, and having heard counsel, may 
say, “ We do not think the relevance that 
you assert is sufficient to justify procur- 
ing the attendance of Y You then get 
a difference of view between X and the 
Tribunal. I think it is arguable that X 
should have the power to serve a sub- 
poena. It would have to be, as the Chair- 
man has pointed out, subject to the safe- 
guard that X should not be entitled to 
summon the Prime Minister and every- 
body else who could not conceivably 
give relevant evidence. You would have 
to have some power analogous to that 
now vested in the High Court, to set 
aside a subpoena if it is simply vexatious. 
That is the change I have in mind. I 
know it has been considered, and it has 
been thought that it works sufficiently 
well in practice at the moment. 

271. And I do not think we have 
heard of any complaint on that score. 

1 do not think there have been any. 

I have never known any. But you might 
get a conflict of view. 

272. Chairman : We are all very grate- 
ful to you, Sir Frank ; you have been 
most helpful. 



{The Witness withdrew.) 
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273. Chairman: We have all read 
your memorandum with great interest 
and gratitude. Before we ask you any 
questions, is there anything you would 

like to amplify or underline? 1 

rather hoped I had put all my thoughts 
about this into the memorandum. 

274. Very clearly, if I may say so. 

From my point of view the primary 
consideration is that whatever is done 
should be done to achieve the object of 
the exercise, which is to find the facts 
and allay public disquiet. 

275. We have heard a good many 
divergent views about the desirability or 
undesirability of the Attorney-General 
taking part. You are firmly of the 
opinion that he should not take part? 

1 should have thought it could be 

done better by somebody else and that 
obviously his taking part is difficult 
for him and difficult for the public to 
understand. 

276. There is no doubt that in the 
Vassall Tribunal, from what we have 
heard from the Press side, they were not 
happy about the part he played in that 

Tribunal. 1 thought that in a way the 

Attorney-General’s function in the 
Vassall Tribunal was easier than in the 
Bank Rate Tribunal, because in the 
Bank Rate Tribunal the sequence of 
events was such that he as it were, 
changed horses in midstream, which was 
manifestly difficult. 

277. In the Vassall Tribunal, Mr. 

Donaldson undertook the cross-examina- 
tion? In the Vassall Inquiry, either 

the Attorney-General or Mr. Donaldson 
cross-examined, but the initial evidence 
— the story as it had been told to the 
Treasury Solicitor — was elicited by 
junior counsel. 

278. Mr. Wade : For the witness? 

No, for the Treasury I think I am right 
in saying. 

279. Was it not the rule in the Vassall 

Inquiry — this is clearly a question of 
fact — for any witness who had counsel 
of his own to be led by his own counsel 
in examination-in-chief? My recol- 

lection is that it was not, but my recol- 
lection may be at fault. 



280. What do you think would be the 

best solution? 1 would have thought 

that really it does not matter very much 
who elicits the story as it has been told 
to the Treasury Solicitor, because that is 
after all only the skeleton on which the 
rest is hung. Where you get into the 
controversial aspects of the matter then 
the cross-examination is what matters. 

281. Chairman : It has been suggested 

that whoever opens the case for the 
Tribunal should call the witness and 
then if the witness is represented his 
counsel should have a chance of asking 
him any questions so that he could am- 
plify or explain what was in the state- 
ment. Then he should be cross- 
examined by the representatives of the 
other witnesses present, and then by 
somebody other than the Attorney- 
General. Finally, his counsel may re- 
examine him in the ordinary way. 1 

would have thought if there is going to 
be an attack on the witness from, as it 
were, the Tribunal by way of cross- 
examination, this ought to come first, 
following his examination-in-chief. The 
other witnesses are, after all, only on 
the fringe. 

282. Yes, I think that is a good point. 

What happened in the Vassall case? 

I think I am right in saying that the 
Treasury team cross-examination came 
first, but again I am not sure. The 
record will show. It is, after all, only 
the Treasury team who has the whole 
story and the representatives of the wit- 
nesses are only dealing with the marginal 
matters which concern their own clients. 
If I remember rightly there was no cross- 
examination at all of Mr. Galbraith for 
the Treasury team because no attack 
was being made by them on any aspect 
of his conduct. 

283. Mr. Wade : Do you think that 
reflects the difficult position the 
Attorney-General is in, if he refrains 
from examining a Minister who is under 

fire? 1 think that can obviously be 

misinterpreted ; and it is there that you 
get the apparent conflict for the public 
who may misinterpret his position. There 
cannot be any great difficulty in recon- 
ciling both loyalties if you are of 
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Attorney-General quality, but I can well 
understand that people will believe the 
difficulty to be insuperable. For this 
reason, it should be avoided. 

284. It has been put to us that if the 
Attorney does not do it, it shakes public 
confidence in the position of the 
Attorney-General ; and that although it 
is very difficult for him, it is something 
that he ought to be prepared to face up 
to and make the best of in order, as it 
were, to demonstrate the public con- 
fidence which is placed in him. It is a 
paradoxical argument which I may not 
have put very well, but it has been put 

to us. If it rested solely with the 

Attorney, I can see that might bear upon 
him. I do not see any Attorney re- 
luctant to undertake it, if it is suggested 
that he should. I do not see that there 
is any personal difficulty in this. What 
seems to me to be the difficulty is the 
view that the public will take because 
the public must find it difficult to accept 
the idea of a person who is a member 
of the Government and a politician at 
nine o’clock at night, and a non-political 
investigator into alleged misdeeds by 
Ministers at half-past ten next morning. 
His position is the same as the Lord 
Chancellor’s who also has a foot in 
both camps, but this is difficult for the 
public to understand. 

285. And above all the feelings of the 
people under investigation would seem 

to be very important? This must 

depend on who they are. Uninstructed 
people under investigation obviously 
must feel it more strongly than would 
knowledgeable members of the public 
looking on. 

286. Chairman : It may be that even 
knowledgeable and well instructed 
people under investigation, if they have 
had a pummelling by the Attorney, will 
not appreciate it. If in an inquiry of 
this sort there is a highly political 
flavour, as there almost always is, it 
would be very difficult I suppose for 
most witnesses, however fair-minded, 
not to have the feeling there is some 
sort of political bias one way or the 

other in it? What surprised me 

about the Bank Rate and Vassal! 
Tribunals was that although the context 
of each was highly political, the atmo- 
sphere, once the inquiries had started, 
became (from the lawyer’s point of view 
at least) de-politicised and one felt one 
was very much in a court or administra- 



tion of justice atmosphere. If you are 
used to the administration of justice 
atmosphere, you recognise it. There are 
of course many people who will be 
subject to the inquiry who have never 
been in a court in their lives and they 
will not recognise it. But I would have 
thought, taken by and large, that it were 
better that it should not be done by the 
Attorney-General. 

287. Lord Stuart : Do you see any 
method of relieving a witness, for 
example, Mr. Galbraith who is known 
to me, of a smear on his reputation at 
an earlier stage instead of having to wait 
until the findings of the Tribunal were 

promulgated? It is difficult to see 

how you can. 

288. You would say that he suffered? 

He was in fact extraordinarily 

robust about it all. 

289. Chairman: One criticism that 
has been made is that there may be a 
tremendous smear raised by the open- 
ing, or by Press stories, and the person 
who is being smeared does not have an 
opportunity of going into the witness 

box, perhaps for weeks. 1 do not 

believe that that is right. I believe the 
smear is caused by the circumstances 
which give rise to the inquiry. 

290. I think that is true, but of course 
it is all repeated in the opening and 

highly publicised. Again, the opening 

is the result of facts discovered during 
the investigation so that if the opening 
contains an attack upon somebody, that 
attack is not likely to be without foun- 
dation. It must arise from facts elicited 
by the Treasury Solicitor and accepted 
by responsible counsel. Unless there is 
strong prima facie ground for attacking 
somebody in the opening, I would have 
thought it was quite inconceivable that 
it would be done. 

291. Take the Bank Rate Tribunal as 
an example. I have not yet studied the 
opening very closely but it must have 
been part of the opening statement that 
one of the matters that would have to be 
investigated was whether X, Y and 2. 
improperly acquired information and 
used it to make money on the Stock 
Exchange. Now X, Y and Z perhaps 
did not have an opportunity of saying 
anything for quite a long time. Do you 
think it would help anyone referred to 
in the opening or anyone proposed to 
be called as a witness to have a right 
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(which he might or might not want to 
exercise depending on the circumstances) 
to say something, say five or ten 

minutes at the end of the opening? 

As it were, open the defence there and 
then? 

292. Yes ; or perhaps say no more 
than, “ My client has a complete answer 
to the suggestions made ; he had no fore- 
knowledge whatsoever of the contents 
of the Budget” — or something of that 

kind? 1 can see no possible objection 

to that. But whether saying that would 
undo the harm that is necessarily done 
by the person’s conduct being called into 
question, I rather doubt. 

293. I do not think it would undo it, 
but do you think it would go some way 

towards helping? 1 would not myself 

go further than to say it can do no 
harm ; and the echo that suggestion sets 
ringing in my mind is what counsel says 
at the close of committal proceedings: 
“ My client has a complete answer to 
these horrible charges ” — and then he 
pleads guilty at the Old Bailey. I do 
not think that it would have much more 
value than that, but it cannot do any 
harm and one is really in a para-court 
situation. This is of course the lawyer’s 
view. 

294. Mr. Hey wood: Suppose counsel 

for the witness says rather more than 
“ My client has a complete answer to 
what is being said about him ”, and per- 
haps states the main point of his defence 
that is going to be made perhaps three 
weeks later. Would that be of assist- 
ance?- It is, I believe, a question best 

asked of those who are not lawyers 
because, as you can see, I am con- 
ditioned entirely in my approach to this 
by what I have just said about what 
counsel says at the end of committal 
proceedings. The practical difficulty is 
that counsel normally would, I suspect, 
think it wise to hear what the evidence 
was before committing himself to a par- 
ticular way of tackling the problem. 

295. Chairman: Yes, there are many 
cases of course in which he would want 
to say nothing, or perhaps no more 
than “ My client has a complete 
answer ”. But there might be a case 
where there is one salient fact he wants 
to mention early on which puts an en- 
tirely fresh light on the proceedings. 
1 cannot see it doing any harm. 



296. What about costs? Do you think 
that there ought to be a power in the 
Tribunal to make an order as to costs? 
This would require legislation because at 

the moment there is no power. An 

order in what sense? 

297. That at the end of the proceed- 

ings the witness should have a right to 
apply for his costs and the Tribunal 
might in its discretion award them ; and 
after he had been awarded costs he 
would be entitled to have them as of 
right. I think the Vassal! Tribunal was 
the first Tribunal that said anything 
about costs and then it merely recom- 
mended. That was as of grace? 

298. Yes, ex gratia payment. It 

seems to me fundamentally wrong that 
anybody can become involved in this 
sort of inquiry through no fault of his 
own and have to spend a substantial 
amount of money on representation and 
not do it at the State’s expense. He did 
not ask for the trouble. 

299. What do you say about the 
Vassall procedure? That is, advising 
that costs should be paid by the 
Treasury as a matter of grace, as 
against having a short amendment 
giving the Tribunal power to award costs, 
so that the man gets them as a matter 

of right. 1 think it cuts both ways. I 

think in many ways it is desirable that it 
should be widely known that somebody 
has got his costs by right, because it 
underlines his complete exoneration. On 
the other hand the most unedifying 
spectacle in any civil trial is the dis- 
cussion about costs with which it 
concludes. But on the whole I would 
have thought it ought to be something 
that is done as of right and which was 
asked for at the conclusion of the pro- 
ceedings. There is the other problem of 
course (which is one for the Tribunal) 
where a person has really got only him- 
self to thank because of his stupidity, 
though not necessarily wickedness. What 
can be done about that? 

300. I think one would have to leave 

it to the discretion of the Tribunal. 

It obviously involves its own difficulties, 
which are considerable. 

301. Circumstances vary so widely 
that it is difficult to lay down a principle. 
Yes. 

302. Lord Stuart : But it could be hard 
on a man. The costs may amount to a 
considerable sum as in the case of Mr. 
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Galbraith and the First Lord of the 

Admiralty. Yes, in proceedings on 

that scale, the costs can run up to tens 
of thousands especially if, as in that case, 
there is immense documentation. 

303. What about the case where the 
person, owing to his financial position, 
would come within legal aid if it were a 
civil action. Do you think it would be 
a good plan to give the Tribunal power 

to grant legal aid? 1 would have 

thought that an excellent plan, because 
my brief Quarter Sessions experience 
leads me to the conclusion that people 
are by and large quite inarticulate and 
do need help in saying what ought to 
be said. 

304. Mr. Wade : And this is useful for 

the Tribunal as well as for them? 

Yes, it is not really so important from 
their point of view ; it is much more 
important from the Tribunal’s point of 
view. 

305. You say in your memorandum 
that whatever form of inquiry is 
adopted there will always be no prosecu- 
tion and no charge. Was it your feeling 
at the inquiries in which you took part 
that the Tribunal was directing the 
inquiry ; in other words did they have 
the task of prosecuting as well as 
hearing, and did that give rise to any 
complications, and do you think it would 
be possible for somebody different to 
undertake the prosecuting functions so 
that there would be in some sense a 
prosecution — there would not of course 

be a proper charge? 1 thought this 

presented no difficulty. There were the 
members of the Tribunal in each case 
sitting up on the bench and there was 
really no apparent connection between 
them and the Treasury team presenting 
the case. I doubt whether a member of 
the public sitting in the back of the 
room, who had not read about the case 
beforehand, would have really appre- 
ciated that technically what was happen- 
ing was that the Treasury team was 
presenting the Tribunal’s investigation to 
the Tribunal as it were. 

306. So that somebody in court, an 
ordinary bystander, would have had the 
impression that it was really the 

Treasury team prosecuting? 1 think 

so. I think they would have had the 
impression that here were the people 
whose function it was to present the case 
and here the people to whom it was to 



be presented and who had to make up 
their minds on it. That did not seem 
to present any practical difficulties 
though theoretically of course it is a 
wonderful concept. 

307. Because behind the scenes the 

Tribunal is presumably giving instruc- 
tions to the Treasury team? That I 

think is its duty anyway. I have no idea 
what happened behind the scenes, 
officially at least. 

308. But there was a feeling that things 
were happening behind the scenes that 

gave rise to uneasiness? 1 can only 

say that I did not feel it in any shape 
or form as a lawyer concerned and I 
would not have thought that a member 
of the public would have thought that 
there was any bond between the Treasury 
team on the floor and the Tribunal on 
the bench. But again that is a ques- 
tion which can be much better answered 
from the public point of view by some- 
one who is not a lawyer and does not 
know how the wheels go round. 

309. So the question as to who was 
doing the investigating and who was the 
motive power behind the whole plan 
of investigation was skilfully concealed? 

It is not apparent on the face of the 

public proceedings and I do not think 
this is a bad thing. 

310. Mr. Hey wood: What do you 
think about the Tribunal’s exercise of 
its right to decide whether witnesses 
shall be allowed legal representation? 
Is it satisfactory to leave it in that form, 

do you think? 1 suppose you have 

got to draw the line somewhere. The 
line that has been drawn so far is a 
logical one, but I am prejudiced about 
it because I have always been on the 
right side of it. In the Vassall Tri- 
bunal, the Leader of the Opposition I 
think it was wanted representation by 
the present Lord Chancellor — again, I 
forget the detail — but there was an ap- 
plication by the present Lord Chancellor 
to represent Mr. Hugh Gaitskell which 
was obviously a serious and genuine ap- 
plication. That fell outside the line that 
has been drawn, and I suppose if I had 
been concerned with that I might have 
thought that was a bad thing. Whether 
the line could be drawn elsewhere I 
have not considered. 

311. Chairman : I do not think anyone 
has gone as far as saying that if a person 
wants to be represented and have his 



Printed image digitised by the University of Southampton Library Digitisation Unit 



EVIDENCE OF MR. PETER BRISTOW 



41- 



point of view put forward, he shall have 
the right. The suggestion is that if any- 
one is to be called as a witness he shall 
have the right to be represented if he 
wants to be. The present line I think 
is that if the Tribunal comes to the 
conclusion that any allegation or sug- 
tion is to be made against a witness, then 
he shall have the right to be represented. 
Anyone to be called as a witness may 
know something the Tribunal does not 
know and can see a cloud on the horizon 
which is not apparent to the Tribunal. 

The nearer you get to the middle, 

obviously the more important representa- 
tion is. 

312. Do you think that providing the 
Tribunal retained their discretion over 
costs there could be any harm in allow- 
ing anyone to be called as a witness to 
be represented, if he wants to be re- 
presented? 1 see no harm in prin- 

ciple whatever, but the more you multi- 



ply representation the more difficult the 
actual conduct of the proceedings be- 
comes and the slower it is going to be 
and the more it is going to cost. One 
has got to weigh that against the other 
aspects. 

313. Lord Stuart : You have in mind 
the urgency of the matter which is of 
urgent public importance, and that an 
increase in representation would delay 

the findings? It means more lawyers 

talking, which takes time. 

314. And increased cost? Again, I 

think it is a thing which cuts both ways 
and you can hold either view. I do not 
know. I do not feel able to express a 
view without giving the matter more 
thought. 

315. Chairman : Are there any other 
questions which we would like to put 
to Mr. Bristow whilst he is here? We 
are all very grateful to you. 



{The Witness withdrew.) 



Examination of Witness. 

Mr. John F. Donaldson, Q.C. 
Called and Examined, 21th April , 1966. 



316. Chairman. We are all most 
grateful to you for your memorandum 
which we have read with great interest. 
Before the Commissioners ask you any 
questions, is there anything you would 
like to amplify or underline in any way? 

1 do not think there is. I have no 

strong views. All that I can really do is 
to help as far as I can with recollection. 

317. There has been a good deal of 
diversity of opinion as to what part, if 
any, the Attorney-General should play. 

Whilst I hope that nobody will think 

I am being critical of either of the 
Attorneys I served under, for I think 
they did a magnificent job, I do think 
that their position is totally impossible in 
a political inquiry or an' ihquiry with a 
high political content. My feeling about 
it is that any Attorney is likely to do an 
injustice to his own colleagues. Tradi- 
tionally the Attorney has two functions 
and when he is acting non-politically he 
has to be completely non-political. As 
Attorneys are necessarily politicians, the 
only way that they can seek to achieve 
the proper balance is by firmly leaning 



against their political inclinations. Thus 
the tendency must be to do an injustice 
to political colleagues. 

I think there is the second difficulty 
that the Attorney-General has got to 
carry on with his political activities while 
still taking part in the inquiry. This may 
not matter if the subject matter of the 
inquiry does not directly involve Mem- 
bers of Parliament. If it does, the prob- 
lem lies in the fact that he has to meet 
them socially and politically while the 
inquiry is going on and I doubt whether 
all his colleagues fully appreciate the 
difficulty of his position. I think that he 
may be embarrassed by information that 
he picks up, or which is thrust upon him. 

318. Do you think it would be better 
for him to take no part at all? Or that 
he should be there to make any submis- 
sion or to open the matter before the 

Tribunal? 1 think the real difficulty 

is that if he is to play a major part he 
must control the investigation or at any 
rate play a very large part in the in- 
vestigation. If he is not to control the 
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investigation, and attends merely as an 
advocate, I doubt whether he adds very 
much. 

319. Mr. Wade: He is partly con- 
trolling the investigation and the 
Tribunal itself is partly controlling it? 

320. Chairman : He does not control 
the investigation at all in fact, does he? 

1 think that he in fact controls it 

more than the Tribunal. I appreciate 
that in the unusual circumstances of the 
Vassall Tribunal, and in the light oi 
Lord Radcliffe’s very specialised know- 
ledge, there were side issues which may 
or may not have come our way. Leaving 
those aside, I felt that the Attorney 
directed positively. If, however, the 
Tribunal wanted additional matters 
followed up they would say so and they 
would be followed up. If the Attorney 
decided something was clearly irrelevant 
or unfruitful he would say that it need 
not be pursued by the investigators. But 
if he had doubts he would follow it up, 
or seek the view of the Tribunal. To 
that extent there was a duality of con- 
trol. I may have got this wrong. The 
circumstances of the Vassall Tribunal 
were peculiar, but my recollection is that 
all the little rumours which were con- 
tinually circulating tended on the whole 
to come counsel’s way rather than the 
Tribunal’s way. Consequently it would 
have been much more difficult for us to 
form a view than for the Tribunal to do 
so. 

321. Mr. Heywood: It has been put 
to us in such a way that there is in fact 
a complete conflict of view in the 
evidence we have heard so far. Some 
people take the view you take that the 
Attorney-General would be better out 
of it because of the embarrassment and 
the anomalous position that he is 
obviously in, but we have been assured 
with hand on heart by some people 
that the Attorney-General is quite cap- 
able of severing his political self and 
doing justice to the matter and ought 
to be allowed to do so because, if he 
is not so allowed, it involves a deroga- 
tion of the standing of the Attorney 
who ought to be in charge of these 
matters because of the distinction of 

his office. Sir John Hobson asked 

me about this immediately after the 
Vassall Tribunal and I said to him then 
that whilst it might be true that 
Attorneys-General by training were 
capable of this dichotomy, I did not 



believe the public would believe it to be 
so. Accordingly, on that ground alone, 

I would say that the Attorney should 
be out of it. 

In point of fact I do not believe that 
with the pressures that build up whilst 
a Tribunal is sitting, any Attorney- 
General is really able to stand back. 
He is bound to be influenced one way 
or the other. You cannot naturally cut 
yourself in half. You may seek to 
counterbalance your natural inclina- 
tions one way or the other, but the 
chances of striking a true balance are, 

I should have thought, remote. 

322. You are not a politician, but if 

you were and by the grace of God 
became an Attorney, I have an awful 
suspicion you might take the opposite 
view. 1 accept that. 

323. Mr. Heywood: There is a com- 
plete conflict of evidence, but I think 
we understand that the public could not 
possibly see a man severing himself in 
that way. 

324. Mr. Wade: It has been sug- 
gested to us that it is rather like the 
Lord Chancellor giving judgment in 
the House of Lords in a case to which 
the Government is a party. The public 

accepts that all right. Yes, but this 

ignores the emotional pressures, if that 
is the right word, which I think tend 
to build up in relation to an inquiry 
under the 1921 Act. It also ignores the 
fact that in the House of Lords a purely 
legal issue is discussed calmly and dis- 
passionately. All the evidence is there, 
it is not a question of investigation. 

325. Chairman: A pure point of 

law? Yes. 

326. It has also been suggested that 
it is rather like the discharge of his 
function in deciding whether or not 
to prosecute in a case with a political 

content. That, I think, is much 

easier because he gets the problem pre- 
sented to him on a once-for-all basis. 
He can sit down and think about it, 
and get himself into a dispassionate 
frame of mind. I can quite see this, 
but to try to keep a dispassionate frame 
of mind for three months or even three 
weeks, seems to me an entirely different 
story. 

327. And does not usually involve 
having to cross-examine a man you 

may be dining with the next night? 

That of course was avoided in the 
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Vassall Inquiry. We split it up. I cross- 
examined the politicians and the 
Attorney cross-examined other people, 
for that very reason. 

328. Mr. Wade : So that in fact he 

did not really discharge this function 
in the Vassall case? You mentioned 
this separation of function. 1 men- 

tioned the separation of the investigat- 
ing and adjudicating functions. I do 
not think I mentioned this split in 
relation to political witnesses. 

329. I was thinking particularly of 

the separation to which you refer in 
your memorandum. That was a dif- 

ferent point. It concerned William 
Stabb who appeared, so to speak, as 
counsel for the unrepresented witnesses. 

330. Mr. Heywood: You wrote, Mr. 
Donaldson, about the difficulty, the 
hardship to individuals when they can- 
not offer any answer for several weeks. 
The suggestion that has been made to 
us is that that might be alleviated if, 
after the opening statement 1 by the 
Attorney, or if the Attorney is not in 
by somebody else laying the facts before 
the Tribunal, counsel for the principal 
witnesses could get up and say, “ My 
client has a complete answer ”, and per- 
haps elaborate that if he thought it 
desirable. Would that be an advantage, 

do you think? 1 certainly would not 

think it was an advantage to get up and 
say, “ My client has a complete answer ”, 
because that has become a hallowed 
phrase in the criminal courts and 
amounts to saying, “ I am going to plead 
guilty in two or three weeks’ time ”. If, 
however, counsel said more than this 
you might end up by almost having the 
inquiry back to front. That is the diffi- 
culty. 

331. Chairman : I think the idea was 
that he should not be allowed to burst 
into song for an hour or so but should 
be given, say, five minutes. There might 
be a case where this would be useful. 

1 think there might be, but if he has 

a complete five minute answer which can 
be given, it is much better, I would have 
thought, that he should give it to the 
Attorney or whoever is directing the 
investigation. If it is an obvious and 
complete answer, then either the allega- 
tion will not be made against him in 
opening, or if it is made, the answer will 
or ought to be given at the same time. 
But if it involves merely a denial of the 



weight of evidence that is building up, 
so that the allegation will have to go 
to adjudication, I would have thought 
that the delivery of what would really 
amount to oral pleadings would not help 
an individual’s reputation. It may well 
be that one of the troubles about the 
operation of the 1921 Act is that the 
atmosphere of urgency prevents those 
who are investigating from forming even 
a prima facie view before the hearings 
begin. I think in many cases, given more 
time, one could form a prima facie view, 
and then the Crown opening could be 
much more balanced. Against that — my 
recollection may be playing me false — 
but I think I knew before we started in 
the Bank Rate Tribunal that there was 
no shadow of evidence against Lord 
Poole, yet I do not think — I have not had 
checked the opening statement at all — 
that the Attorney straight away in open- 
ing said, “ Lord Poole is out anyway ” 
It may be that from the political point 
of view it would have been difficult for 
him to have said that. 

332. Mr. Wade : Do you think the 
Attorney-General felt obliged to conceal 
the lack of evidence against Lord Poole 
because it would have looked so bad 

if he dismissed him at the outset? 1 

do not think it was a question of conceal- 
ing the lack of evidence ; I think it was 
a question of merely outlining the alle- 
gations that had been made and not try- 
ing to pre-judge the issue. After all it 
is not an unreasonable point of view 
that you are there as counsel for the Tri- 
bunal and that therefore it is not for 
you to tell the Tribunal what the answer 
is before they start. You are there to 
present the evidence in a coherent form. 
This has been the position up to now, 
but I am not sure that we ought to go 
on in this way. 

333. Chairman: But if it be amended 

to produce a bigger split? If you 

produce a bigger split between the Tri- 
bunal on the one hand and those who 
investigate and present the case on the 
other it would be easier, if you had the 
material, to present tentative conclusions 
in opening the case. If you are merely 
acting as counsel for the Tribunal you 
still could do it, but there is perhaps less 
justification. 

334. Would it be practicable to split 

it? It would be practicable up to a 

point. I think that you could have the 
appearance of a complete split, but you 
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would in fact have to have a convention 
that those who were investigating could 
communicate privately with the Tribunal, 
not so as to rig the issue in any way, 
but so as to save time. Take, for 
example, the Bank Rate Tribunal. We 
had I think 30 statements from typists 
in the Bank of England that they knew 
nothing about the increase in bank rate. 
It would have been absurd to have read 
those, or to have called the witnesses. 
In such a case I should have thought 
those investigating would go to the chair- 
man of the Tribunal and say, “I have 
them here, you can see them if you like. 
Are you content that I should say that 
I have these statements and that there is 
nothing in them? ” and he would say 
“ Yes ” or “ No **. That is the sort of 
behind-the-scenes consultation which I 
should have thought was necessary. 

335. Supposing the Attorney-General 
drops out of the proceedings and the 
Tribunal select two sets of counsel, one 
to present the case and one to do the 
cross-examining, and these counsel are 
instructed by the Treasury Solicitor who 
is preparing the case ; and superimposed 
on that is still the facility of the Treasury 
Solicitor to take direction on lines of 
inquiry and policy from the Tribunal. 

Do you see any objection to that? 

There are two points there. It would not 
be possible for counsel instructed to 
cross-examine to be in a separate team. 
He must know what counsel presenting 
the evidence-in-chief is going to say, not 
so much in relation to that witness, as in 
relation to future witnesses. They would 
have to work together. I did not know 
whether you meant that they would be 
separate teams, but as long as they did 
not work in separate teams it would be 
all right. If the Treasury Solicitor took 
instructions from the Tribunal, I would 
not have regarded that as satisfactory, 
because it would involve the Tribunal 
very much in the detail of the investiga- 
tion. Again, I would not have thought 
that it was right to leave the Treasury 
Solicitor to run it himself, because I think 
that he would be in a very difficult posi- 
tion vis-a-vis Government Departments 
with whom he is in close daily contact. 

336. Who should run the inquiry? 

I do not know what the answer to that 
is. 

337. Chairman: The answer at the 
moment is that the Tribunal runs it. 



338. Mr. Wade : Mr. Donaldson was 
telling us a few moments ago that his 
impression was that in fact the Attorney- 
General really did more of the running 
of the investigation and planning of the 

investigation than the Tribunal did. 

That was my impression. 

339. What appears to the outside world 
is rather important, quite apart from what 
is actually going on. 

340. Chairman: Mr. Donaldson was 

instructed by the Treasury. 1 was not 

quite the outside world. I was certainly 
under the impression that the Attorney 
was largely running the investigation. I 
knew of course that Sir Harold Kent 
had discussions with Lord Radcliffe, and 
I knew that the Attorney did, and I 
knew that I did. 

341. In the case of the Bank Rate 
Inquiry, I think we heard from the Lord 
Chief Justice that the Tribunal ran that 

inquiry. The Tribunal were certainly 

very fully informed. I knew less about 
the Bank Rate Tribunal because I was 
the junior member of the team. The 
Tribunal certainly saw a lot of docu- 
ments, and there were discussions between 
the Attorney and the Tribunal. I do 
not know whether you have had an 
opportunity of asking Lord Dilhome 
whether he ran it or the Lord Chief 
Justice. It may be a case where each 
thought they were running it. 

342. I think Lord Parker told us that 

there were occasions when his views did 
not coincide with those of the then 
Attorney as to the order in which wit- 
nesses should be called. Yes, I have 

vague recollections about that. 

343. And his views, Lord Parker’s 

views, prevailed. My recollection 

would be that that would be right. 

344. Mr. Wade: Do you think it 
would be desirable to clear this up in 
the sense of making it somebody’s defi- 
nite responsibility rather than leaving it 
as it appears now, where no one really 
knows who is running the investigation? 

Yes, I think it would be desirable to 

clear it up. 

345. And in which way would you 

like to clear it up? 1 would like to 

clear it up by taking the duty of investi- 
gation away from the Tribunal and 
putting it on to some independent person 
— perhaps a senior member of the Bar — 
that is, independent counsel instructed by 
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the Treasury Solicitor. But may I come 
back to the question of who runs the 
inquiry? 

346. Chairman : Who runs the inquiry 

or who gets the information? Who 

runs the investigation. I would entirely 
accept that if the Tribunal say they 
want witnesses in any particular order, 
one would always call them in that 
order. When I said the investigation 
was run by the Attorney, I did not mean 
in that sense. I meant in the sense of 
deciding what lines to ask the Treasury 
Solicitor to explore, and going through 
statements and saying, “That looks a 
bit odd, let us check up on that”, and 
that sort of thing. 

347. I understand that, but supposing 
the Tribunal wants some line of investi- 
gation that has not occurred to anyone 

else? Then of course they must be 

free to ask for it to be investigated in 
any field. If somebody is appointed to 
direct an investigation he obviously must 
follow up anything which interests the 
Tribunal, but, after all, that would also 
be true, I would have thought, in a court 
case. 

348. Mr. Wade: In a prosecution? 

Perhaps in a prosecution a judge 

might hesitate to indicate a fine. But 
in a civil action he might well say, “ This 
seems a little odd to me. Are you going 
to call evidence about this? ” 

349. Chairman: That is governed by 

the pleading very largely, is it not? 

Yes. Perhaps there is not an analogy 
with litigation. I think the fringe diffi- 
culties would disappear with good will 
and people knowing each other, if you 
decided to say that an independent per- 
son must be responsible for the investi- 
gation, and that the Tribunal must be 
responsible for the adjudication. 

350. Hitherto, I think, the Tribunal 

has ultimately been responsible for the 
investigation. Yes, it has. 

351. And the Attorney of the day, 

rather depending on who he is, takes a 
more or less marginal part. Yes. 

352. Mr. Heywood: Can we come 

now to this matter of costs? You say 
in your memorandum that grants were 
made and that costs ought not to fall 
on innocent persons. What would you 
think about a recommendation for an 
alteration of the statute which permitted 
the Tribunal itself to exercise discretion 
about the award of costs? 1 should 



have thought that was very sensible. It 
is in effect what happened last time, is 
it not? 

353. Chairman: A recommendation 

for ex gratia payment? Yes. 

354. There is the choice between that 
and giving them the power to award 
costs, and then the man gets it as of 

right. Obviously the system of ex 

gratia payment was an expedient, but I 
merely meant that it was done in fact 
last time. I think it was rightly done, 
and I would hope to see power to do it 
regularly in future. 

355. Mr. Heywood: Would you make 
a distinction between a person who is 
absolved and the person who is not fully 

absolved in awarding costs? Not in 

an Act of Parliament. But I have no 
doubt the Tribunal would. 

356. Linked with that is the right of 

witnesses to be legally represented, be- 
cause that is where the cost really arises 
from. Would you think that the Tri- 
bunal ought to permit all witnesses to be 
represented? All witnesses? 

357. Witnesses. Not anybody who 
claims to have an outside, remote interest. 

1 suppose if a witness wanted to be 

represented, it would be wrong to deny 
him the right of representation. But 
whether you would be prepared to make 
an order for costs is an entirely different 
matter. 

358. Chairman: You would have to 

retain your discretion as to costs if you 
gave a man a right to legal representa- 
tion. Yes. In the Vassall Inquiry 

perhaps a hundred civil servants gave 
evidence, and it would be quite un- 
reasonable that they should be repre- 
sented. But if they want to be repre- 
sented at their own expense, which is a 
different matter, then I do not know that 
one would object to that. I think you 
had a question about the Treasury 
Solicitor? 

359. Mr. Wade: I was just going to 
ask you. You said you did not think 
it was right for the Treasury Solicitor 
ultimately to be in charge of the investi- 
gation, or at any rate not necessarily. 
Not necessarily. 

360. I think it has been suggested 

that the Treasury Solicitor’s Department 
is the only one with the resources to 
tackle that. 1 think the great advan- 

tage of the Treasury Solicitor’s Depart- 
ment is that they know their way around 
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Whitehall. They are trusted by civil 
servants, and therefore the wheels will 
turn much more easily, and they will get 
much more information on a good will 
basis than anybody else will. I thought 
that the Treasury Solicitor himself — this 
again is not a criticism of the Treasury 
Solicitor — but whoever is the Treasury 
Solicitor at the time would be in a 
difficult position if he was taking full 
and complete responsibility for the in- 
vestigation and was not acting as the 
agent for somebody else. He can well 
go to the public and say, “ The Tribunal 
wishes ”, or “ The Attorney wishes ”, 
but I think he would find himself in a 
position of embarrassment if he went 
and said, “ I wish ”, The other thing 
I did think was that the Treasury Soli- 
citor’s resources are somewhat limited 
for a really major inquiry. I think in 
the Vassall Tribunal we more or less 
ground the Treasury Solicitor’s Depart- 
ment to a halt. 

361. Chairman-. It has been said to 
us that no firm of solicitors has suffi- 
cient resources to undertake the task 
without giving up their private clients. 
— — I do not know what the size of a 
big firm of solicitors is compared with 
the Treasury Solicitor’s Department. I 
am quite sure that a big firm would 
spend money a great deal more freely, 
and to that extent would find the job 
easier. They have probably more equip- 
ment than perhaps the Treasury Solicitor 
has in the way of duplicating, and so 
on, and they may have bigger typing 
staffs, but the costs would be vastly 
greater than those incurred by using the 
Treasury Solicitor. 

362. I doubt whether they would have 
the staff which would be necessary to 
pursue an inquiry such as the Bank Rate 
Tribunal without bringing their private 

practice to a dead stop. 1 would not 

know that. I believe you had solicitor 
witnesses from Linklater and Paines and 
it would only be people of that size who 
could begin to do it’ 

363. We had a representative of 
Freshfields who told us they could not 

possibly do it. If they could not, I 

am quite sure none of them could. 

364. What is puzzling me a little is 

who should direct the investigation. 
Arising out of what you have just said, 
you think the Treasury Solicitor is in a 
really strong position if he says, “This 
is what the Tribunal requires ”? Yes. 



365. Would he be in a stronger posi- 

tion if he says, “ This is what Mr. AB 
Q.C., wants ”? No. Ultimately no- 

body can direct an inquiry without the 
authority of the Tribunal. On this I am 
clear. So that whoever is doing it is 
ultimately going to say, “I speak on 
behalf of the Tribunal ”, This would 
be true in the sense that when you meet 
opposition you can go to the Tribunal 
either publicly or privately, and get their 
authority. This is not the same thing 
as the Tribunal directing the inquiry in 
the sense that they have to do the 
thinking in relation to the investigation 
What I would support is some system 
which stopped the Tribunal having to 
do the thinking and getting involved in 
all the suspicions and all the discussions 
that go on before the picture begins to 
emerge. But certainly any powers of 
compulsion must be the Tribunal’s, and 
Mr. AB, Q.C., or the Treasury Solicitor 
ultimately has to say to a reluctant 
witness or somebody who will not pro- 
duce something, “If you will not pro- 
duce the documents which I think are 
necessary, I shall go to the Tribunal, 
and if the Tribunal upholds me you 
will be ordered to produce them ”, In 
that sense he must always be acting on 
behalf of the Tribunal. 

366. Mr. Wade: They must be the 

ultimate power behind the arm of the 
investigating agent. And the investi- 

gating agent should have no power at 
all except that which he derives from 
the Tribunal ; otherwise the result will 
be a licensed witch hunt. 

367. I should suppose that that is clear 

under the Act. At the moment, yes. 

368. Chairman: In your experience 
did you find anything went wrong— 
perhaps that is putting it a little too 
high — is there anything to your mind 
that could have been improved if there 
had not been the liaison there was be- 
tween the Treasury Solicitor and the 
Tribunal at the investigation stage? 

No, I thought it worked. But I 

thought it worked because, as I thought, 
there was a de facto separation. Strategy 
was with the Tribunal, but tactics with, 
as I thought, the Attorney’s department. 
It is perfectly acceptable, I think, for 
a Tribunal to be concerned with strategy, 
but it is when they get mixed up with 
tactics that the difficulty arises. I 
think that illustrates what I mean. 
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369. Mr. Heywood: Mr. Donaldson 
suggests in his memorandum that the 
Tribunal itself should administer the 
sanction for offences specified in Section 
1(2) of the Act and punish for con- 
tempt. He is the only one who has 
made that suggestion. It is clear enough 
what Mr. Donaldson is saying, and I 
wondered if anybody on the Commission 
wished to object or ask him to elaborate 

it.- The committal proceedings, power 

to commit for contempt? 

370. Chairman : I will tell you why 

I believe that has been retained. It quite 
often happens, or it can well happen, 
if a tribunal is presided over by a judge 
and two laymen. Yes. 

371. And you have this in the Re- 
strictive Practices Court too? Yes. 

372. But of course as far as the Act 
is concerned there is no requirement that 
it should be presided over by a judge. 

Yes. I merely felt that the position 

of Lord Radcliffe was somewhat sur- 
prising. As I have said in my memo- 
randum it could conceivably have led 
to his being cross-examined. However, 
it did not happen. 

373. Chairman : You think then the 
Tribunal should have the same power as 

the Restrictive Practices Court? 1 

should have thought that was a con- 
venient way, but only when presided 
over by a judge or somebody who has 
held high judicial office. By a judge 
I mean a High Court judge. 

374. I do not know whether politic- 
ally it would be possible to get powers 
for committal for contempt enlarged. 

-No, possibly not, but it would be 

a good idea if it were possible in amend- 
ing the Act, to protect the Tribunal from 
the possibility of being placed in the wit- 
ness box. There ought to be some 
statutory protection for the Tribunal. I 
do not know what happens if magistrates 
certify for contempt to the High Court, 
but I do not think anybody has ever 
brought the magistrates forward as wit- 
nesses. The chief difference under the 
1921 Act is probably the necessary proof 
of relevance. I think you have to show 
that it was a relevant question which 
the witness refused to answer. That 
would emerge quite clearly in relation to 
proceedings in the magistrates’ court, 
but not so clearly in relation to a Tri- 
bunal without actually calling a member 
of the Tribunal. 



375. Lord Stuart : Somewhere in your 
paper you say you do not see the neces- 
sity for a resolution of both Houses of 
Parliament for setting up a Tribunal. 

Yes, that is towards the end, in 

the miscellaneous matters. 

376. I am going to suggest to you 

that it may in many cases be quite a 
good thing to get general agreement in 
Parliament that the matter is of such 
national importance as to justify the 
setting up of the Tribunal. I thought 
possibly it was a good thing to get Par- 
liamentary approval. If there is a 

substantial Government majority, it is 
really a question of Government ap- 
proval, is it not? 

377. Sometimes you get agreement, as 
for example I think Mr. Gaitskell agreed 
with Mr. Macmillan in one case that 
they should proceed on the lines that 
they did proceed on, and it is quite a 

good thing in the public mind. Yes. 

You would, I think achieve that result if 
the Lord Chancellor had the power and 
it was subject to annulment by both 
Houses. 

378. Chairman : There is this point to 
be considered. It is very important that 
this procedure should be adopted only in 
cases of real importance and real 
urgency, and not be used by the Govern- 
ment to get them out of a difficulty 

whenever anything unpleasant arises. 

Yes. 

379. If it requires a resolution of both 
Houses— although I agree with your 
point about a majority and party whips 
and so on — in practice you are going to 
get it, but it may make it rather 

awkward for them. Yes, that is true. 

Of course that suggestion I made was to 
some extent allied with my feeling that 
perhaps we need machinery which will 
cope with the little inquiry as well as 
the big inquiry. I entirely agree about 
a big inquiry being used very rarely, 
but I am not sure about the little inquiry. 
The little inquiry may be in a different 
category. 

380. Whether or not this Act should 
be used for little inquiries is another 

matter. If one is rethinking the Act, 

then the question which no doubt you 
will consider is whether you want to 
have two parts in the Act ; Part 1 the 
national inquiry, and Part 2 which is a 
residual power for the Government to 
appoint inquiries when they want them 
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— the usual sort of town clerk or local 
council row which seems to blow up 
once every two or three years may be 
the sort of thing for which it would be 
useful to have power. 



381. Mr. Wade : There is power in the 

Local Government Act. There is in 

the Local Government Act. 

382. Chairman'. We are all very 
grateful to you for coming. Thank you. 



( The Witness withdrew.) 



Examination of Witness. 
Professor G. W. Keeton, LL.D., F.B.A. 
Called and Examined, 28th April, 1966. 



383. Chairman : Professor, we have all 
read your book* with very great interest. 
I think the Commission would like to 
hear anything generally you may have 
to say on the topic we are considering ; 
and then, if we may, we will ask you 

any questions that occur to us. 

Thank you, sir. I noted down a few 
points that occurred to me that might 
be of interest to the Commission. The 
first one of course is the apparently 
casual and apparently improvised origin 
of the whole procedure of the Tribunal 
when it was introduced by the Act of 
1921. I did look at the Hansard 
debates and I read The Times. In the 
first place, The Times did not seem 
to be extremely interested in the pro- 
ceedings at all at that stage ; it only 
briefly reported it. Even the House of 
Commons debates were not, I would 
have thought, as far-ranging as one 
might have expected in something that 
has proved to be of this importance. 
There was, I think, an effective debate 
in the House of Lords, very shortly 
reported, and a number of amendments 
were proposed, not all of which were 
accepted. I have tried to put this to 
some extent in perspective. I think 
there was present in the minds of people 
at this time (which was just after the 
First War when a great many things were 
happening) a memory of the Marconi 
Inquiry, and possibly amongst a 
number of the older members a memory 
also of the lameson Raid proceedings, 
neither of which I think had been 
extremely satisfactory, and both had 
left a political undertone. That was 
the first thing, and in a way suc- 
cessive Tribunals have been grappling 
with this improvised beginning and 
gradually imp roving the procedure. I 

* Trial by Tribunal. George W. Keeton. 
Museum Press 1960 



think this has been very notable in the 
post-war Tribunals. 

A further point that occurs to me is 
that there is nothing in the Act that 
makes it necessary for the Tribunal to be 
presided over by a judge, but I think any 
other type of president would really be 
quite unthinkable ; experience has shown 
that. I would say there are very many 
reasons why people should think that 
this should be so. First of all, detach- 
ment from political issues is very 
important indeed. These issues that 
arise before Tribunals, with the excep- 
tion of the police inquiries, are things 
that touch government and sometimes 
members of the Government very closely 
indeed, and there is a general acceptance 
of the detachment of the judiciary. This 
is half the battle as far as the conduct 
of these inquiries is concerned. The 
other thing which did occur to me in 
looking at the proceedings of some of 
our recent Tribunals — and this is I think 
almost equally important — is the absolute 
necessity for the expert handling of 
evidence. It is a difficult job, I can well 
imagine, for any judge, but it is a 
fundamental condition of the Tribunal 
working satisfactorily ; particularly that 
in the early part of the inquiry, if the 
inquiry has arisen out of rumour or 
Press sensation, the handling of a great 
deal of matter which in fact would not 
be evidence before a law court will 
govern the whole character of the later 
inquiry. There is universal confidence 
in the way in which this difficult matter 
has been dealt with by judges at the 
preliminary stage. 

Then there is a third point, and that is 
the necessity for seeing at a very early 
stage in a wide-ranging inquiry what are 
the real issues behind a confused mass 
of testimony of very varying value. I 
think the proof of the necessity for this 
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—perhaps I am labouring it a little too 
much — is the fact that, having examined 
the Parliamentary proceedings after the 
various Tribunals, I have found that 
there has always been general acceptance 
in Parliament of the findings of the Tri- 
bunal. Quite often there is discussion as 
to whether the procedure can be im- 
proved, or how the matter arose, and 
whether it can be avoided in future if 
the inquiry has arisen out of rumours ; 
but no disposition at all to challenge the 
findings of the Tribunal. At the present 
time I think a number of problems 
which affected the early inquiries, and 
particularly the Budget Leak case in the 
inter-war years, have now been very 
largely solved. There has been universal 
agreement in discussion of this, at any 
rate in Parliament, that the task of the 
Budget Leak Tribunal, the J. H. Thomas 
inquiry, was unusually difficult because 
nobody had then clearly perceived that 
the leading of evidence must be in the 
hands of somebody other than the wit- 
nesses themselves, and that the task of 
interrogation should not fall on the Tri- 
bunal. Various people spoke of that 
afterwards and said in what an un- 
fortunate light it appeared to place 
particular members of the Tribunal when 
they were attempting to extract the facts 
all the time, when this really should 
have been in the hands of counsel. Since 
then, in the later inquiries, counsel have 
handled this matter, and of course a 
prominent part has usually been taken 
by the Attorney-General, invariably in 
this country, although in the Scottish 
inquiry (the Waters case of the police- 
men and the boy in the alley), this was 
not in the hands of the Attorney-General 
(or even, as I remember it, in the hands 
of his Scottish equivalent). Connected 
with that, of course, is the problem of 
the costs of witnesses. Given the 
dominant part which has been played by 
the Attorney-General, then I think it 
follows that witnesses who, shall we say, 
are affected or likely to be affected by the 
material produced necessarily feel the 
need for legal representation. This can 
be an extremely expensive matter, and 
again it seemed to me that in the various 
debates there have been in Parliament 
there was some general acceptance that 
certainly where a witness is completely 
cleared by the inquiry, and perhaps even 
in cases where he is not completely 
cleared, the costs of the witness’s legal 
representation should be met from the 



public purse. I would feel myself that 
certainly where the witness is cleared 
there is no alternative. Procedure has 
been set up, the witness has been put to 
considerable expense, subjected to very 
considerable anxiety and ultimately 
cleared, and I would have thought the 
least that could be done in a case like 
that would be to pay his costs. I think 
there must necessarily be some limi t 
to this, and again I would have thought 
that in the last two inquiries this prob- 
lem has been largely faced ; in other 
words, it is at the discretion of the 
Tribunal as to who can be legally repre- 
sented, and similarly of course it follows 
in relation to costs. Quite clearly, every- 
body who is appearing before a Tribunal 
to give evidence which may be of very 
little material importance cannot expect 
to be legally represented. One point 
that arose in the House of Lords debate 
on 4th December, 1963, and which has 
been discussed since, is the difficulty 
that witnesses have, witnesses who, as it 
were, are in some degree involved in 
the matter which is being discussed, of 
knowing in advance what they have to 
answer. This is a difficult problem, and 
we probably have not as yet completely 
solved it. There was, and I have no 
doubt at all that you have noticed it, 
a valuable suggestion by Lord Parker 
in that debate in the House of Lords. 
He thought it might be possible, not 
necessarily to submit a full account of 
the evidence which is to be offered, but 
a precis might be prepared and sub- 
mitted to a witness who is likely to be 
affected, and he should then be given 
time to answer. 

There are only two other points I 
would like to touch on. The first is 
the problem, of the Attorney-General in 
these Tribunals, and the second is really 
when a Tribunal should be set up ; is 
there any means of determining this? I 
remember in one debate, though I am 
afraid I have not retained the reference 
to it, Lord Shawcross who was then 
Attorney-General expressed the view that 
in inquiries of this magnitude and 
importance the Attorney-General could 
not escape the responsibility that was 
placed on him in his public capacity 
of taking a leading part in the pro- 
ceedings ; in other words, being as it 
were the advocate who pressed home 
the inquiry for the benefit of the 
Tribunal. In other words, he never re- 
garded himself as being in a position 
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of representing any party or even group 
of parties who were in any way before 
the Tribunal, but his task was to assist 
the Tribunal by the maximum exercise 
of his function in relation to the wit- 
nesses. This it seems to me has very 
serious penalties, and it is an interesting 
fact that both Lord Shawcross and Lord 
Kilmuir were criticised from both sides 
of the House for their conduct in poli- 
tical inquiries. Lord Shawcross, it was 
suggested, had not pressed home his 
questions as fully as he might have 
done to certain witnesses in the Lynskey 
Tribunal. On the other hand, precisely 
the opposite was said, for quite under- 
standable reasons, that in fact he had 
pressed too hardly. Lord Kilmuir said 
on another occasion that his experience 
had been somewhat similar. It is, I 
think, an immensely difficult problem, 
and it is for this reason that various 
people at various times have suggested 
that someone other than the Attorney- 
General in these inquiries might pos- 
sibly take the leading role in relation 
to the Tribunal. I think there are 
difficult problems of legal etiquette here, 
among other things, but I do feel that 
in the Bank Rate Inquiry and in the 
Vassal! Tribunal some of the edge has 
been removed from that by the fact 
that where now a witness is likely to 
be materially affected one begins by 
his own counsel examining him on what 
he is supposed or alleged to have done. 
This prevents to a considerable degree 
the ramming home of an adverse 
impression against that witness initially 
which, being reported in the Press, rather 
intensifies general opinion against him. 

The final point that I would like to 
mention is when you should have a 
Tribunal. Looking back, and realising 
that the procedure was improvised and 
not really greatly discussed when it 
was introduced, I would rather comment 
on the fewness of the inquiries there 
have been since 1921. Furthermore, 
there is a whole group of the inquiries 
that can be very largely removed from 
the picture, because these are in 
fact inquiries into the conduct of the 
police and since, in recent years the pro- 
cedure of inquiry into how the police 
function has been altered, I think it is 
likely in the future that there will be 
fewer demands for Tribunals on this par- 
ticular branch of our public life. There 
was a whole group after the First War 



and during the thirties ; and then in 
the later stages of the later war and 
immediately afterwards another group 
although I suppose the Waters inquiry 
in Scotland is likely to be the last of the 
series. I have always felt that one or 
two of these might never have been 
dealt with by this rather special pro- 
cedure at all. If one is left, as I think 
one is, with the political inquiries, things 
which touch the conduct of government 
very closely indeed, then I think it is a 
very real reason for congratulation in 
the first place at there being so few. 
Secondly, I would suggest that, although 
one may begin with the feeling that 
these inquiries are perhaps unduly in- 
quisitorial and may cause a great deal 
of hardship in particular cases, one can- 
not really think of any other procedure 
which would serve as well, certainly in 
these fields ; I think not the old Parlia- 
mentary Committee of Inquiry, which 
can obviously still function in other 
matters. After all, if one looks at it 
in historical perspective, impeachment 
has been obsolete since 1805. We have 
no other machinery for calling an in- 
quiry into the conduct of matters which, 
as the Tribunal Act itself says, are mat- 
ters of considerable public importance. 
There is also one other factor that has 
occurred to me in connection with this 
as contrasted with other possible pro- 
cedures and that is the speed with which 
the matter is disposed of. This is a 
matter I think that has not been com- 
mented upon and perhaps it might have 
been, but when one thinks of some of 
the old Parliamentary Commissions of 
Inquiry, which necessarily have had to 
be interrupted by calls of public business 
and that kind of thing, one gets a very 
ugly situation, which may have been 
built up in the Press, thoroughly investi- 
gated with full publicity and disposed of 
in an amazingly short time. Both the 
Lynskey Tribunal and the Bank Rate 
Inquiry were extremely complicated and 
a great deal of material was adduced, 
but in a very short space of time the 
whole thing was over. Here I can only 
speak as a member of the public, and I 
come back to the final sentence in my 
book. If we had not had any similar 
procedure, I would always have felt in 
relation to one or two of these inquiries 
that perhaps things were not pressed 
home as much as they might have been. 
This is, after all, the impression that I 
think remains today with regard to the 
Jameson Raid and Marconi inquiries, 



Printed image digitised by the University of Southampton Library Digitisation Unit 



EVIDENCE OF PROF. G. W. KEETON 



51 



yet at any rate I myself have never had 
any feeling of this kind with regard to 
the Tribunals. Thank you very much, 
sir. 

384. Would you like here to express a 
view on this rather thorny subject as to 
whether the Attorney-General should 
take the leading, or indeed any, part in 

such inquiries as these? 1 think the 

need for it is rather less now than it 
was before we had the increased repre- 
sentation, but I can still conceive of 
occasions where in his public capacity a 
matter occurs to him that in fact he 
and perhaps he alone can deal with. 
I think it is a curious mixture of func- 
tions we get in the Attorney-General, 
as leader of the Bar, member of the 
Ministry, and a Member of Parliament, 
and of course a number of what one 
might call quasi-public functions, which 
Professor Edwards, in his recent book 
on the Attorney-General, discussed fairly 
fully. I think it may well be that an 
unduly large place has been assigned to 
the Attorney-General, but I cannot see 
that he can disinterest himself altogether. 

385. What sort of role do you have 
in mind that he could play other than 

the one he has played in the past? 

I would think that if he thought a par- 
ticular examination had not been pressed 
far enough he might still want to reserve 
to himself the right to go a little further. 
This is an alternative of course to what 
he was doing in some of the early in- 
quiries, or at least in the Lynskey Tri- 
bunal, when really the preliminary con- 
duct of all examinations fell upon Lord 
Shawcross. 

386. One of the suggestions that has 
been made to us, and there is certainly 
no unanimity about this on the part of 
witnesses, was that the presentation of 
the matters being inquired into should 
be entrusted to a member of the Bar 
other than the Attorney-General, selected 
by the Tribunal and instructed by the 

Treasury Solicitor. Yes, that would 

be a possibility provided, as I say, that 
the Attorney-General were not excluded 
altogether from the inquiry. I can con- 
ceive that he would feel a very real 
grievance if that were so, but this might 
well be desirable. One of the things 
one has to accept is that the type of 
matter which is to be referred to a Tri- 
bunal is likely at some point to touch 
persons with whom his own relations 
are of course particularly close in many 
directions. I can only imagine a lot of 



what Lord Shawcross did at the Lynskey 
Tribunal was personally distasteful to 
him, but of course it was a job that 
had to be done. 

387. I do not think anyone has criti- 

cised what the Attorneys-General have 
done in the past, but the suggestion is 
that since, ex hypothesi almost, the issues 
raised in matters of this kind are highly 
political or have strong political reper- 
cussions and repercussions on members 
of the Government, it is difficult for the 
public to accept that the Attorney, who 
is a member of the Government, is the 
ideal person to present the evidence, and 
indeed, subject to the rulings of the 
Tribunal, run the inquiry. With re- 

spect, sir, I am not sure that I fully con- 
cur in that. I would feel, trying at the 
same time to regard oneself as a mem- 
ber of the public, that the criticisms that 
have been directed against Attorneys- 
General have been rather more from the 
political arena than from the general 
public. I would think there has been 
very real confidence in how they have 
handled these matters. It is only Mem- 
bers of Parliament and so on who may 
have felt this to any appreciable degree. 
At the same time, I would like to come 
back to the earlier point and say that 
I would see value in the initial presenta- 
tion being in the hands of some senior 
member of the Bar selected by the 
Tribunal, even in the Attorney-General’s 
own interest. 

388. Can you suggest any means of 
ensuring that this procedure should only 
be put into operation in cases where 
there is grave disquiet on some matter 

of national importance? As a formal 

procedure, no sir. I feel that in the last 
resort this is a matter for the discretion 
of the Prime Minister, and I do not think 
that anything can ultimately replace that. 
I would think that only he is really in 
a position to assess first of all the gravity 
of what is suggested, and secondly the 
amount of damage which is being done 
to the country. I feel this is essentially 
a political decision. Basically I think in 
the political inquiries we have had the 
right decisions. 

389. Mr. Wade : Would you include 
in that Lord Denning’s report on the 
Profumo case, because that was a very 

abnormal sort of thing? 1 hoped I 

might not be asked about that, because I 



Printed image digitised by the University of Southampton Library Digitisation Unit 



52 



ROYAL COMMISSION ON TRIBUNALS OF INQUIRY 



share a few of the doubts that have been 
expressed in various places. For that 
particular inquiry, yes. 

390. Obviously in that case a de- 

liberate decision was taken not to invoke 
the 1921 Act? Yes. 

391. This is probably somewhat irrele- 
vant, but I wondered very much at the 
time whether it was not simply because 
the Vassall Tribunal had already been 
held in the same year, and there was a 
feeling that we just could not have two 
of these in one year, although in fact 
nothing was of more urgent public im- 
portance than the Profumo affair, I sup- 
pose, and yet there was deliberate ab- 
stention from the use of the 1921 Act. 

1 did feel initially, when this rather 

exceptional procedure was adopted, a 
little puzzled, as possibly you also did, 
as to why the normal procedure was 
not followed, because I would have 
thought in less expert hands than Lord 
Denning’s the inquiry might have run 
into difficulties just as some of the earlier 
Parliamentary inquiries did, with people 
not coming forward with the degree of 
freedom that they should. At the same 
time, there were aspects of that inquiry 
which I think could hardly be described 
as of urgent public importance. I think 
the mqmiy as a whole was, but I think 
parts of it probably were not. 

392. Supposing, instead of finding 
more or less that everybody had a clean 
sheet as Lord Denning did, he had found 
there were serious things to be said 
against A, B and C. Do you not think 
there would have been a great deal of 

public discontent? There would, and 

it possibly might not have stayed there. 

I think this is the danger with any other 
type of proceedings. 

393. Supposing the Government is 
faced with the choice of having two 1921 
Act inquiries in rapid succession or 
having something different, it probably 
ought to face up to the use of the Act 
twice in one year, even though that 

seems to be over-indulging? 1 would 

think so, and I would think also — I have 
not looked at this extensively, possibly 
members of the Commission have — that 
this is a situation by no means un- 
known in the United States. One can 
only say our public life has been to 
that degree less sensational than theirs. 

394. X suppose it is right to say that 
there are practically continuous Con- 
gressional inquiries, and they are a 



regular part of national entertainment 

through television and so on? Yes 

they are indeed. If two inquiries were 
to happen in one year in this country 
that would be just unfortunate. But 
years may go by and nothing remotely 
approaching such an inquiry will arise. 

395. Chairman : It is perhaps difficult 
to see why, because there was one in 
1962 or 1963, if the occasion arises there 

should not be another? 1 see no 

reason at all. 

396. It would be unfortunate if w e 
should have a lot of them, but we have 

only had very few since the war 

Yes. 

397. Lord Goodman : There is not a 
sort of bogey for the year! 

398. Mr. Wade: Yet if they were 
taking place continuously, two in a year 
one would feel that something was really 

wrong. One would have to reflect 

that the country was in a rather disturbed 
state. But surely it is valuable to get 
rid of these things, with all the publicity 
that is involved, and for people to forget 
about them afterwards. 

399. Chairman: The important point 
is that the Government appointed some- 
one as distinguished as Lord Denning, in 
whom everyone had such confidence. 
But if you do not have an inquiry of 
this sort but have a Tribunal presided 
over by X in private, there might always 
be the feeling that the Government is 

trying to sweep it under the carpet? 

Exactly. There is another point in rela- 
tion to that. I have seen in the course 
of debates in the House of Commons 
the term “ Star Chamber justice ” applied 
to this procedure. I have tried to explain 
in my book the reasons why this is 
almost the direct opposite of what the 
proceedings are, but if you had pro- 
ceedings like Lord Denning’s frequently 
in private over matters like, for instance, 
the Budget or the Bank Rate disclosures, 
then you probably would hear the phrase 
“ Star Chamber ” brought forward much 
more seriously. 

400. Can you suggest then any way in 
Which the inquisitorial element in the 
present 1921 Act procedure could be 
mitigated at all? You mentioned Lord 
Parker’s suggestion about giving a precis 
so far as possible of the case against any- 
body. Is there anything else you could 
suggest aimed at that particular purpose? 
No, I am afraid I have not come 
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forward with any suggestion on this 
point at all. Odd things occur to one 
when one thinks about this difficulty, but 
may it not be because the whole bent of 
English justice is against the inquisitorial 
procedure? One gets these wide- 
ranging inquiries, as I understand it, in 
France as a normal element of criminal 
investigation. We reserve it for this one 
very exceptional procedure, and I do not 
see how in the nature of the problem 
that comes up before the Tribunal it 
can really be avoided. I do feel very 
strongly the force of Lord Parker’s 
suggestion about the dangers of surprise. 

I also remember that after the Budget 
Leak Inquiry, which is perhaps not a 
perfect illustration, it was very strongly 
put forward, and I always felt with very 
considerable weight, that really Mr. 
J. H. Thomas had been completely sur- 
prised in the middle of that inquiry. 

401. Mr. Butterworth : Accepting the 
inquisitorial nature of the inquiry, have 
you any views about whether it is 
possible to do anything to mitigate the 
injury or distress that may be caused 
to a witness who is caught up in the 

inquiry? Again, I have thought 

about this a good deal, and it seems to 
me that once you have the misfortune to 
be involved in this kind of problem, 
although you are going to suffer a great 
deal of anxiety and distress whilst it is 
on, you have just got to set your teeth 
and look to the day when you are going 
to be completely vindicated. You were 
probably thinking of the suggestions that 
have been made about restricting publi- 
cation of evidence, if not altogether, 
until after the proceedings, and so on. 
I would feel that if anything like that 
were proposed, that the evidence was 
held back until after the inquiry had 
been completed, you would really be 
liberating fresh rumours all the time. 
I think it just has to be faced. It is 
an unpleasant situation for anyone, but if 
you are in it, you just have to go 
through with it. 

402. Mr. Wade : Perhaps one of the 
difficulties there is that the inquiry is 
so often into mere rumours. Take, for 
example, the Bank Rate Inquiry. There 
was absolutely nothing of substance, but 
there were rumours launched — it may be 
quite irresponsibly — which involved a 
number of people in the proceedings. On 
the other hand, somebody who is charged 
in a criminal court with some offence 



is at least charged by responsible autho- 
rities who are not likely to charge him 
unless there is something fairly solid to 
bring forward in the way of evidence. 
But there does not seem to be any way 
round this in this type of procedure. One 
would like to think of some means by 
which some sort of responsible judgment 
was brought to bear on the evidence to 
see if there was a case, a sort of grand 
jury procedure taking place in private 
before matters were brought into the 

open. Has that not been tried in a 

way at various times? I think in two 
cases, if my memory is right, before the 
Tribunal was set up the Prime Minister 
referred the matter to the Lord Chan- 
cellor and there was a preliminary sifting, 
but this did not scotch the rumours and 
there were further questions in Parlia- 
ment. This, I think, is the obstacle one 
comes up against every time ; that once 
the public and the Press have got the 
bit between their teeth, nothing is going 
to stop them until the whole matter has 
been investigated. 

403. Chairman : In that particular case 
I think the Lord Chancellor came to the 
view there was nothing to inquire into, 
but then there was further political 

pressure and the inquiry was set up. 

Yes. 

404. Mr. Heywood : I would like to 
ask Professor Keeton to tell us a little 
more about his view of the position of 
the Attorney-General in these matters. 
The object of the exercise is to restore 
public confidence and to establish so far 
as may be the integrity of public life and 
public officials in this country. Does it 
not seem to you that where a prominent 
member of the Government is involved, 
for instance J. H. Thomas, it is better 
that somebody outside should take on the 
job who is not a political associate or 
indeed a political opponent? Do you not 
think a non-political counsel ought to 
be given the task, so that he can press 
as hard as he thinks necessary in order 
to elicit the truth, without anybody sus- 
pecting that he has party motives for 
doing what he is doing? Does not that 
seem to you to be better than bringing 

in the Attorney-General? Yes, sir, I 

have given a qualified agreement to that. 
I feel that in some inquiries the Attorney- 
General has perhaps been put in an 
almost impossibly difficult position. It 
may also be that he has been asked to 
do too much. 
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405. What I am thinking of is this: 
this Commission may have to consider 
whether to say definitely that it would 
be better if the Attorney-General did 
not take a leading part in these Tribunals. 
Once inquiries have started there is 
almost certain to be a highly charged 
political content, and I wondered about 
your insistence, as I understood it, that 
in all cases the Attorney-General should 
have the right to put on pressure if 
he did not think the matter had been 
pressed hard enough. I would have 
thought that that is the very thing the 
Attorney-General perhaps cannot do and, 
maybe, ought not to do because if the 
witness is a political associate he will 
be looked on with suspicion. And there 
will be even more suspicion if the person 
or any of the persons involved is 
prominent in a political party on the 
other side of the House. It is un- 

questioned that this view has had rather 
wide currency. One can see all the 
reasons for that. At the same time, our 
two successive Attomeys-General who 
were involved in these matters since the 
war have always indignantly repudiated 
any suggestion that they have not pressed 
just as hard as they could. But we are 
still left with your first point, that there 
is not necessarily conflict of functions 
but difficulties even of personal relation- 
ship. In a way, of course, that is an 
obligation or a disadvantage that every 
leading counsel may have to face at some 
time or another. 

406. Lord Goodman : On that par- 
ticular point, if leading counsel were 
asked to take a brief in a case in which 
there was any question of personal in- 
volvement or close friendship, where the 
decision turned on that I should have 
thought he would have refused the brief. 

I should have thought he would not have 
appeared in that case, and that seems 
to be precisely the point that Mr. 
Heywood is making. 

407. Chairman: Theoretically, I sup- 
pose, he cannot refuse a brief, but what 
he would say to his solicitor is, “ Please 
go to somebody else ”, I cannot imagine 
any solicitor insisting that he should 
take it. Speaking for myself, I should 
have thought I would have refused. 



408. Lord Goodman: Is not that an 

exact analogy? Yes, I am inclined to 

agree that it is. 10 



409. Mr. Wade: Would you think the 
shadow Attorney-General was the right 

man m many of these cases? 1 think 

he would then probably be exposed to 
the opposite criticism. This is the diffi 
culty. I think if you exclude one von 
must exclude both. y u 



410. Chairman: I do not think the 
Attorney-General can refuse. If the 
convention is that he appears, then he 
must appear. It could only be if there 
was a strong indication to the contrary 
that the Attorney-General could now re- 
frain from appearing. The practice 
seems to have been built up since the 
Lynskey Tribunal that he should appear 

1 think the line of thought has' 

been this: these Tribunals are designed 
for the investigation of matters of grave 
public importance, or whatever the 
phrase is. As the Attorney-General for 
the time being, he cannot stay out of 
this. This is an inescapable part of his 
job. I did once speak briefly to Lord 
Shawcross about this, and this seemed 
to be his thought. If he were relieved 
of this by a recommendation, I would 
imagine he would feel relieved. It 
must be a very difficult job indeed. 



411. Lord Goodman : There might be 
a half-way house whereby, instead of 
It being an accepted convention that he 
should appear, it was accepted that he 
had a discretion in the matter ; and that 
where the case obviously might directly 
involve members of the Government he 
should not appear, and that where it 
was remote from the Government in 
a technical sense, he should. That 
might be the alternative? Yes. 



412. Chairman: Professor Keeton, we 
are very grateful to you for coming 
along and helping us. You have been 

of great help. Thank you very much, 

sir. 



413. Lord Stuart: May I say that I 
personally found your book most help- 
ful — Thank you, sir. 



{The Witness withdrew .) 
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414. Chairman : We are all very grate- 
ful to you, Lord Radcliffe, for coming 
here to help us. I wonder if you would 
give us generally your ideas on the prob- 
lems which face us, and then perhaps 
we could ask you questions afterwards. 

-Yes, I will try to say something 

general first. I have not got anything 
very ordered in my mind, but I wifi 
draw on my recollections of the Vassall 
Tribunal, which was the only inquiry of 
this kind I have personally been con- 
nected with ; I never had to appear 
before one as an advocate. I think the 
primary question that puzzles you when 
you take on a job of this kind is what 
is going to be the approach of the 
Tribunal to its basic duty. Is it going 
to be in the judicial sense a body which 
sits and hears, and decides according 
to battles that have been fought out in 
front of it by the parties and their repre- 
sentatives and their counsel — which is, 
as I understand it, the basic judicial 
approach in this country to questions of 
decision — or is it going to regard itself 
in quite a different sense as a body 
charged with the conduct of an inquiry 
in order to arrive at a decision after all 
the probing that it has been able to do? 
Because, according as you take your 
view one way or the other about that, 
many questions of procedure which vex 
one will be decided one way or the 
other. I think that is the basic approach. 

I came to this question with an open 
mind. I came more and more to feel the 
impossibility of standing by and letting 
the battle be conducted in front of one 
without, at any rate so far as seemed 
necessary, trying to take control of the 
proceedings and the investigation. If you 
take that line you run, of course, the 
risk of the criticism that you have entered 
into the arena ; and you have shown, if 
you take an active part in questioning, 
what may seem to those who listen 
an already formed point of view, with 
all the drawbacks of being regarded as 
a person who is trying to arrive at a 
particular conclusion ; and, of course, 
you expose yourself to the general criti- 
cism that that is not the judicial attitude 
that is expected in this country. 

I think the Tribunal of Inquiry, 
assuming that it has a useful purpose 



at all to perform, is so unlike a party 
contest either in the civil or the criminal 
court that it is not really satisfactory 
in the eyes of the public for the Tribunal 
to regard itself as the mere arbitrator on 
the cases that have been made before it. 
But if you do take that view, I think 
certain questions follow. I do not know 
about the present practice. This pro- 
cedure under the 1921 Act has been de- 
veloping, or certainly altering, over the 
years. I doubt if any one of the major 
inquiries (taking one’s mind back to 
the pre-1939 inquiry about Mr. J. H. 
Thomas, the Lynskey Tribunal in 1948 
which attracted, of course, a very great 
deal of public attention, the Bank Rate 
Inquiry, and then the Vassall Tribunal), 
has been conducted in entirely the same 
way or according to the same principles 
or conceptions as any other. So I would 
regard this matter as something in which 
you could learn, for better or worse, 
from previous experience. But if you 
do take the view that it is really an 
inquiry which those who take it on are 
charged to conduct, the next question is, 
“What services does the Tribunal need 
in order that it should really probe and 
see that the evidence which it feels it 
needs to hear is sought for and ob- 
tained? ” From that point of view the 
whole question of the Attorney-General’s 
habit, as it has become, of appearing 
and conducting the case on behalf of the 
public interest is somewhat difficult to 
reconcile with the position of the 
Tribunal. It seems to me there should 
be something more in accordance with 
the Congressional inquiries in the United 
States, where the Tribunal is furnished 
with its own conducting counsel who is 
avowedly acting in accordance with its 
control and its instructions ; that is to 
say, behind the person appearing in the 
open proceedings in court — an inquiry 
system behind that which is under the 
control and direction of the Tribunal. If 
you approach it in that way it would 
mean, of course, that if it has counsel 
appearing for it during the proceedings, 
it will take a less active part itself in the 
actual conduct, because counsel will be 
pursuing the lines that they have directed 
in advance. 
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But given that, I am not clear what 
advantage or real purpose the Attorney- 
General pursuing a separate line, in 
what is called the public interest, would 
serve. As I understand from the his- 
tory — and this is partly from knowing 
people concerned who have spoken to 
me about it — of what I have called the 
J. H. Thomas case (I hope that it is not 
unfair to refer to it that way now) the 
Tribunal arrived expecting to act in the 
ordinary form as judges, then found 
that the Attorney-General of the day, 
who was Sir Donald Somervell, had 
taken the view that he had no mission 
to perform in the way of actively prose- 
cuting the inquiry ; and they felt, in 
consequence, rather left in the air. They 
had not a great deal of background 
information at their disposal and they 
had to do a great deal of the question- 
ing and cross-questioning of their own 
initiative. They felt, I think, that it 
was not very satisfactory. 

In the Lynskey Tribunal — and one of 
the difficulties is that not infrequently 
Tribunals appear to have political over- 
tones, beginning in the House of Com- 
mons, with one party saying the other 
is implicated or has not done what it 
should — Sir Hartley Shawcross, who was 
the Attorney-General at the time, took 
the view that he had, as it were, a major 
mission to prosecute the whole inquiry 
before the Tribunal and conducted it 
very vigorously indeed. It is, of course, 
quite a separate question, which no doubt 
you will have in your minds, as to what 
the charges are and what is in fact being 
pursued, and how far it can be brought 
currently to the minds of people under 
cross-examination or criticism. But he 
certainly took the line that the Attorney- 
General had a special duty, independent 
of the fact that he was a member of the 
Government party, and that he had to 
pursue that at all costs, irrespective of 
what the consequences might be poli- 
tically. 

The Bank Rate Tribunal went rather 
along the same lines, and again Sir Regi- 
nald Manningham-Buller was a very 
active proponent of the case which it was 
said could be advanced against the bank 
directors or whoever it was who were 
concerned. The same attitude was 
adopted in the Vassal! Tribunal by Sir 
lohn Hobson. 

But my own feeling about it is that it 
does not follow that what the Attorney- 



General of the day regards as the proper 
line for the public interest, when it gets 
to detail, is the same as that which 
is moving the minds of the Tribunal 
themselves, and it is possible to envisage 
situations — I do not say they are major 
situations — in which they will want one 
line to be explored which he has not 
prepared himself for, or that he will 
pursue some line which does not appear 
to them to be the one which the public 
interest necessarily requires. I can see 
this as a genuine possibility. I do not 
think it ought to be allowed to happen. 

I think the right solution is that the 
Tribunal should really take control and 
have its own counsel, with the Treasury 
Solicitor at its disposal — as he was at 
our disposal in the Vassall case — to pur- 
sue what inquiries are necessary, to 
interview what people are thought appro- 
priate and to call or not call witnesses 
before the Tribunal accordingly. That 
is to me the major question. Of course, 
they are your questions and not minel 
but if you said to me, “ Do you think 
this a good process ” or anything as 
general as that, I think that would be 
too wide a question ; one would have 
to say that it certainly is not worth it, 
unless you make two major prior 
assumptions. I think such a process 
should only be used (owing to the danger 
of people being implicated and involved 
—I will not say tortured — but at any 
rate put to distress by this kind of pro- 
ceeding) if there is a real question of 
public importance an answer to which is 
felt has to be given in the public interest. 
Then if you make that assumption you 
should, I think, model the proceedings 
of these Tribunals so as to cause as little 
damage as possible to the individuals 
who are swept into the proceedings — and 
there may be a great number of indi- 
viduals — to cause as little trouble as 
possible to them. 

With that in view, I think there are 
these two major aspects. One is that 
the legal representation of the people 
involved should be paid for by the 
public, no matter what in the end is 
said about how they behaved or how 
they have not. I think we had a very 
wrong duty put upon us by the terms 
of reference laid down by the House 
of Commons in the Vassall Tribunal, in 
that we had to award costs* or deprive 
people of costs according to our ideas 
as to how, in a world in which conduct 
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is not precisely ruled, we thought news- 
papers or other people had justified their 
case or not justified it. I do not think 
anything of that sort ought to be im- 
posed. I think if the State requires an 
answer by this kind of process it should 
carry all the costs. 

The other aspect is that, owing to the 
difficulty of formulating precisely what 
the charge is at the beginning of a prob- 
ing inquiry of this kind, and the fact 
that as you go along new aspects appear 
and new lines have to be followed, time 
should not be regarded as the determin- 
ing element as it is sometimes in legal 
proceedings. Even at the cost of in- 
convenience and holding matters up, 
you should make sure that as issues turn 
up which appear to reflect on some 
individual, opportunity is taken of defin- 
ing as you go along what is prejudicial 
in suggestions made against that in- 
dividual, what it is you want him to 
answer or justify. This should be done 
as you go along, and made as precise 
as you can. The individual should be 
given time to consider, to summon what 
witnesses on his part he needs to sup- 
port his case, and to take what legal 
advice and legal representation he needs. 
If you take it at that kind of tempo 
and with that approach I think that 
many of the objections — I do not say 
necessarily all — to this process (that it 
does, as it were, smirch people without 
them really having a chance of doing 
themselves justice) can be removed. I 
do not know whether any one of these 
proceedings has ever succeeded in leav- 
ing no wounds, and perhaps unfair 
wounds behind, but I think that is a 
question of procedure rather than some- 
thing that is basic to it. 

As to whether the proceedings should 
be held in public or in private, I have 
no strong views. If they are held in 
public, it may be impossible to rescue 
people, owing to the methods of daily 
reporting of sensational things, from the 
damage that is done, and the chances 
are you do not catch it up. If they 
are held in private, it is a great breach 
in the general idea that these matters 
should be tried before the eyes of every- 
one, so that they can hear what is said, 
what the answers are, how people be- 
have, and how the Tribunal behave. 
A compromise would be to hold them 
in private and publish the evidence as 
an appendix to the report when it is 



made. The time element in the report- 
ing is then controlled. The Vassall 
Tribunal was appallingly complicated by 
the fact that it had a great deal of 
security material tied up with it which 
could not be heard in public ; people 
had to be called whose names and faces 
in fact ought not to be unveiled ; and 
it made, I think, an unfortunate division 
between the things that were necessarily 
heard in private and the things which 
it seemed right to hear in public. Per- 
haps that threw a rather unholy light 
upon the public proceedings and pro- 
tected beyond necessity some people 
heard in private. A security point is 
not necessarily involved in an investiga- 
tion by a Tribunal of Inquiry — it just 
happened that this case involved spying. 
Those are my main recollections. 

415. Do you think there is any other 
form of procedure which would be pre- 
ferable to proceedings under the Act 
when there is clearly a matter of public 
interest involved and widespread public 

disquiet? My mind has not thrown 

one up. I did not think — and I say 
this with all respect to the exceptional 
character and exceptional capabilities of 
the judge concerned that the Denning 
method of inquiry as a method was an 
improvement ; and I really do not quite 
know what would be made of such 
inquiries if they were a regular feature. 
A Select Committee of the House has 
such a bad reputation through past 
experience that I have never thought of 
it seriously, nor do I see its advantage. 
I think an inquiry by persons charged 
with exceptional powers who have, or 
are trusted by the public to have, powers 
of detachment and detection is as good 
a method as you can evolve. 

416. In relation to the feature that 

there is grave public disquiet, do you 
think it would be satisfactory to have 
the hearing in private and then, as you 
say, publish the evidence with the report 
later? Or do you say that you have 
to accept the wounds which are in- 
separable from a hearing of evidence in 
public? 1 think it is a difficult ques- 

tion to weigh the advantages. So much 
lies in the colour of the Press handling, 
which is outside one’s control. I have 
a slight feeling in favour of the current 
public hearing. 

417. May I ask you this question on 
costs? Would you be in favour of 
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giving the Tribunal an overriding dis- 
cretion as to costs? I am thinking, for 
example, of a case like the Budget Leak 
Inquiry. Supposing the Tribunal, having 
heard the whole of the evidence, comes 
to the conclusion that a person whose 
conduct is being inquired into has had 
information released to him, that he then 
improperly used the information so as 
to make money and did in fact make 
quite a lot of money, and then he has 
come to the Tribunal and lied, and 
thereby increased the costs of the whole 
proceedings by a considerable amount. 
I am wondering whether in such a case 
it would not rather stick in one’s throat 
if he is going to have his costs paid 
for that? Yes ; of course one natur- 

ally puts the extreme case. So far as 
the costs of the inquiry go, I think that 
it does not matter a bit how badly the 
person has behaved. If he has behaved 
criminally and there is a finding to that 
effect — although obviously there are diffi- 
culties in a Tribunal making a finding 
which amounts to a criminal charge — 
then it may be followed up by other 
penalties against him. But I think the 
measures of conduct between those who 
have behaved outrageously, which is the 
case you have put, those who have be- 
haved shabbily and so on are not really 
measures which the Tribunal ought to 
be charged to distinguish. If I leave 
aside for a moment people who have 
behaved shabbily or improperly or reck- 
lessly, there is no defined standard in 
many of these cases, short of criminal 
law, by which it can be said that they 
are beyond the pale or within the pale. 
This is true about the newspaper 
activities. 

418. I did of course put a very extreme 
case ; but I wondered whether it might 
not be possible on general principles 
normally to grant costs, but leave an 
overriding discretion with the Tribunal 

for special reasons to refuse costs? 

I suppose one can make it so extreme 
that everybody would say, “ It is un- 
acceptable that the public should be 
charged with the cost of this ”, My own 
view is that you would just have to make 
it absolutely the outside case, and the 
normal rule should be that misconduct 
should not disqualify a man from getting 
the costs which, after all, are incurred 
in order that the truth should be ascer- 
tained for the public. 

419. Mr. Wade : Lord Radcliffe, you 
stressed the point about the Tribunal 



needing to be in control of the investi- 
gation, and I got the impression that 
you would favour some clarification of 
responsibilities. I imagine the appear- 
ance to the public has been, at any rate 
in recent inquiries, that the Attorney- 

General is really the prosecutor? -I 

think that is true. I think the Attorney- 
General has come forward in these post- 
war cases and said : “I am in charge 
of the public interest I did not 
actually accept that in the Vassall 
Tribunal. 

420. But do you see any real reason 
why the reality Should not correspond 
with the appearance, so that the Attorney- 
General, or perhaps some other agency, 
really was the person responsible for 
directing the inquiry? Is there any in- 
herent reason why the Tribunal itself 

should be giving those directions? 1 

think there will from time to time be 
moments when the Tribunal feels that it 
must direct the evidence to be searched 
for in order that it should get to the end 
of what seems to be a relevant line; 
either it directs that the Attorney-General 
does it, which is one way of doing it, 
or it directs it under its own steam. If 
it directs the Attorney-General to do it, 

I think one is getting back again to a 
slight crossing of functions. 

421. It seems to me that there are, in 
a sense, two possibilities. One is to 
have the Tribunal responsible and the 
Attorney-General is counsel for the 
Tribunal. The other one is that the 
Attorney-General is responsible, just as 
a prosecuting counsel would be in a 
case before a court of law. But of course 
the Tribunal must always have power 
to say, “You have not satisfied us that 
you have produced all the evidence or 
really got down to the bottom of the 
case on this particular point ”, It seems 
to me that the Tribunal must always be 
at liberty to say that. But nevertheless 
there are two quite different but possible 
views as to where the primary respon- 
sibility for the planning and conduct 
of the inquiry belongs. — You have put 
the example where the Tribunal feels 
that there is a line which it wants to 
be exhausted by further inquiry. That 
means sending somebody to question wit- 
nesses and to try to take proofs from 
the preliminary statements as to what 
they can say. If the Tribunal works 
only through the Attorney-General, it 
must leave it to his discretion as to 
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what the consequence of that is. It 
may itself, on the other hand, take the 
view that further inquiry cannot really 
help the ultimate outcome ; it is merely 
something which will throw up nothing 
useful. People will nevertheless remem- 
ber the witnesses as being there. I think 
the Tribunal should decide that rather 
than the Attorney-General. Negatively 
or positively, it should be in their power 
to say, “We will have Mr. So-and-so 
brought before us, we do want him to 
be questioned ” ; or it should be in their 
power to say, “ We think this is simply 
not worth while, drop it ”. I quite agree 
that it could work in either case, and 
probably would work perfectly smoothly, 
but they are different areas of respon- 
sibility. 

422. I think that so far as this Com- 
mission is concerned, one could generalise 
by saying the problem is how far one 
could get away from the inquisitorial 
procedure ; whether if one could get the 
“ prosecution ” into the hands of some- 
body other than the Tribunal, as their 
main responsibility (but always reserving 
the power of the Tribunal to call for 
further investigation) one would feel that 
one had got a step further away from 
what is, at any rate in theory, almost 
the most objectionable aspect of this form 
of inquiry. Any step in that direction 

might be useful. 1 say this with all 

respect. I do not have the feeling, since 
Tribunals are charged to inquire and this 
is their commission, that there is any- 
thing objectionable about assuming the 
responsibility of inquiring. 

423. But that is assuming they are so 

charged? Yes. 

424. That is assuming a question we 

have to consider. 1 quite see that. 

425. Chairman : There have been two 
suggestions made to us. One is that the 
Attorney-General should drop out alto- 
gether and that the functions he has per- 
formed ever since the war in relation to 
inquiries should be discharged by coun- 
sel selected by the Tribunal and in- 
structed by the Treasury Solicitor. If 
that is so, ought that counsel to be given 
the responsibility of directing the in- 
vestigation? Another suggestion that is 
made — and it is a feature of this sug- 
gestion also that the Attorney-General 
is not there — is that not counsel but 
someone else should be appointed to take 
charge of the investigation and prepara- 
tion of the evidence to be led before the 
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Tribunal. I think we would like to know 
what your views are as to whether that 
is likely to work in fact; or whether 
either of these suggestions would be 
any improvement on the present system 
of leaving the control of the investigation 
and preparation in the hands of the 

Tribunal? 1 find it very difficult to 

support a preference, because a lot de- 
pends on how it works out in the eyes 
of the public whom you are wishing to 
satisfy with the feeling that, at all costs, 
a question of major importance has 
been investigated and decided. In the 
nineteenth century there was a great in- 
quiry with, I think, three Lord Justices 
over Pigott and The Times ; Sir Charles 
Russell and everybody felt perfectly 
satisfied that the judges should sit there 
and hear the drama played out before 
them. That was the temper of the 
nineteenth century. I do not feel that 
the temper today of the public is alto- 
gether the same. I feel they would rather 
that . where a matter comes up with 
political overtones — as these matters do 
now— the promotion should not be in 
the hands of the Attorney-General. I 
would not say he overdoes it, but he is 
very vigorous in order to make it 
absolutely clear that there is no holding 
back, no pulled punches. Or there may 
be the idea that perhaps he is hiding 
something on a political issue. Either 
is equally a danger. There is nothing 
about this except the way people are 
capable of reacting to it. Therefore I do 
see the advantage of getting it clear of 
that aspect. I think the subjects of 
inquiry do tend to come with political 
overtones in these days and Tribunals 
are charged to inquire into things just 
because there is a political aspect which 
the House wants to pass out of its own 
hands. Once that is said, I think it is, 
in the end, more efficient and effective 
if the Tribunal has the active control of 
the investigation and has allotted counsel 
of distinction with the Treasury Solicitor 
working for it. I think it would lead to 
fewer lines being pursued if the pro- 
ceedings went in accordance with what 
the minds of the Tribunal were tending 
towards. These inquiries are always 
capable of doing damage to people on 
the side-lines, and I think it would cause 
less damage — although probably some 
damage is unavoidable — than by any 
other system. 

426. From the practical point of view, 
do you think it is essential that Tribunals 
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should do what they are appointed to 

do? 1 think so. I am assuming that, 

from the public point of view, there is 
a question which has got to be investi- 
gated, and therefore these people are 
charged to do it. If you start with that, 
they do become to some extent ad- 
ministrators and have got to live on the 
job — and it is a very arduous one — 
and while it goes on they have got to 
meet every day before and after the 
hearing to decide how the hearing is 
going, what they want to pursue and 
what they want to drop. 

427. I suppose public confidence is 

created by knowing the character of the 
men who are doing the inquiring. If one 
were going to isolate these altogether 
from the inquiry, one would pre- 
sumably have to appoint someone in 
whom the public would have equal con- 
fidence. If you assume that the 

judiciary has a certain status still in the 
public mind, I think the reasoning would 
be that it is in the hands of these people, 
it has been taken out of vague debate 
in the newspapers and Parliament, and 
they can be relied upon to see that the 
inquiry is really pushed through. 

428. Lord Stuart-. I think, Lord 
Radclifle, you said these inquiries were 
to satisfy the public mind that there is 
nothing terrible going on behind the 
scenes. Perhaps you would feel that 
it is better that the inquiry should take 
place in public? It has been suggested, 
and you yourself I think referred to the 
possibility, that the evidence should not 
be published but summarised as the re- 
sult of the inquiry. Do you think that 
might have the effect of making the 
public think there was too much going 

on in camera? Yes, I think that is 

true. I said I had a slight preference 
for current publishing day by day. _ I 
think it gives more of a sense of reality. 
If you held it back, especially if it is a 
heavy inquiry, until the end, and it 
comes out as an appendix, although the 
newspapers may do justice to it then by 
breaking it up into a precis, it does not 
get read or attended to in the same way. 

429. Mr. Heywood : I wonder whether 
Lord Radcliffe thinks there would 
be any advantage in adopting one sug- 
gestion that has been made to us a 
number of times this week by people who 
were concerned at the length of time that 
has elapsed between the inquiry being 



opened by a statement setting out pre- 
cisely the facts, and any answer that can 
be made by the people who are involved. 
There is, sometimes, a lapse of several 
weeks, and those people in the meantime 
have not had an opportunity of saying 
anything. It has been suggested that one 
way of mitigating that hardship might 
be for the legal representative of any 
witness who feels he is smeared having 
the right to make a short statement of 
five or ten minutes after the Attorney 
or the Tribunal or counsel has opened 
the facts, making a short statement on 
behalf of his client so that it is on 
record from the first that it is to be 
answered. On the other hand, some 
people have said to us, when asked this 
question, “ It is no better than a man 
getting up and saying, ‘ My client has 
a complete answer ’, and then when it 
comes up at the assizes pleading guilty ”, 
I do not know whether you think there 
would be any advantage in such a short 

statement being made? Yes, I think it 

is a good idea. My feeling is that the 
length of time taken before the man can 
make his case in answer must not be 
regarded as an objection, because I think 
he must be given full time to hear what 
is said against him, then to consult with 
his advisers, to look around for what- 
ever evidence he thinks he can bring, 
and then come back. That may be quite 
a time, but that he should get an oppor- 
tunity of a statement putting his case as 
these things suddenly develop, I think 
might be a good idea. I would favour 
it, because it would get into the news- 
papers the same day. The lack of that is 
one of the things that does harm. 

430. Lord Goodman: You mentioned 
the American system, Lord Radcliffe, 
whereby the Congressional Committee, 
or whatever it was, would have its own 
counsel, its own detectives, its own 
organisation. Would there in fact be 
much difference between that and the 
system you operated where you had the 
Treasury Solicitor available to you ; you 
did not in fact have counsel nominated 
to you, but in actual practice did it 

operate very differently? No ; I do 

not really know much about the Ameri- 
can system, but I do not suppose it did. 
During the Vassall Tribunal we had the 
full and uncomplicated services of the 
Treasury Solicitor, and he worked for us 
entirely satisfactorily and did what we 
wanted. I have no complaint about it 
at all. I think it would be much the 
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same. The only difference is that you 
have the Attorney-General working at 
the same time, and there may be a cross- 
ing of purposes on particular issues. 

431. So that if that were the position, 

with the Attorney-General being with- 
drawn from any such proceedings, would 
you not think a system whereby the 
Tribunal did the investigation and had 
the Treasury Solicitor there to provide 
the necessary organisation was a satis- 
factory one? Are you for the moment 

assuming that I have not got a counsel 
operating in court, as it were? 

432. I am assuming there would be a 
counsel forthcoming from the Treasury 

Solicitor under your instructions. 

That is to me, I think, the most satis- 
factory arrangement, as I see it. 

433. Might I ask you this on the 
question of costs — taking perhaps an ex- 
treme case? In the exercise of your 
discretion you totally disallowed Vassall’s 
costs. Would you, if you had been 
relieved of the exercise of that discre- 
tion, have seen any objection as a matter 

of principle to his costs being paid? 

None at all. 



434. Mr. Heywood : How far do you 
find it difficult, or what difficulties might 
there be, in the Tribunal deciding who 
shall be legally represented and who 
shall not?- — We did in fact exercise 
that discretion. I think it is not an im- 
possible discretion to give the Tribunal. 
It is very hard to tell at the beginning 
of a long inquiry who deserves advice 
and legal representation. It is not so 
hard as the hearing goes on to deter- 
mine whether, in your view, some par- 
ticular person is really going to be in- 
volved or whether you are likely to say 
anything about him. If you hold over 
the question of legal representation for 
a person in that class— that is, without 
granting it to him at the beginning — I 
think you can control this, and I think 
it is wise not to let everybody turn up 
with a lawyer. 

435. Especially when you are in 

favour of all the costs being paid. 1 

quite agree, it adds to the costs. I do 
not think it is an impossible discretion. 

I did not find it so, I must say. 

436. Chairman: Thank you very 

much, Lord Radcliffe. 



(The Witness withdrew.) 



Examination of Witness. 

The Rt. Hon. Sir John Hobson, O.B.E., Q.C., M.P. 
Called and Examined, 2&th April, 1966. 



437. Chairman : We are very grateful 
to you for coming along, Sir John. I 
wonder if you would be kind enough to 
give us your general views about the 
problem we are considering, and then 
perhaps we could ask you questions 
later. On the four questions circu- 

lated, I would first of all say it is essen- 
tial that there should be some machinery 
to enable an independent body to deter- 
mine the truth in a matter where high 
interests of state are at stake. When you 
go back to Titus Oates, or other occa- 
sions of scandal and rumour, I think 
Parliament gets itself in a position in 
which assertions are made on either side 
—or the Press or the BBC make asser- 
tions — and the first necessity is to dis- 
cover the truth before the remedy can 
really be discussed. I would have 
thought looking back at the Marconi and 
other affairs that a Select Committee 
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was really not the best way to deal with 
it, and I think that some form of tri- 
bunal such as we have under the 1921 
Act is really essential provided that it 
is only inquisitorial and not accusatorial, 
and provided also that it realises that its 
job is only to determine the facts and 
not to pass judgment on people or 
events. I include of course amongst 
“ facts ” the motives and intentions of 
persons who were concerned with the 
transactions, because a man’s motives 
or intentions are, in a sense, facts. But 
a judgment on whether a person is 
blameworthy or not, or whether the 
system ought to be altered should, I 
think, be left to Parliament, or to a 
prosecution, or for the processes of the 
civil law, to operate, or for such other 
action to be taken as may be necessary, 
by the Government or by those con- 
cerned. It seems to me that Lord Rad- 
C 2 
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cliff e’s conduct of the Vassall Tribunal 
was a notable example where he passed 
no judgment on anybody, but set out 
the whole of the facts and let the Press 
and public and Parliament see what had 
happened. Thereafter, debates can take 
place if necessary. 

One of the major difficulties of the 
present procedure is whether the hearing 
should be in public or in private. I think 
the present clause is almost too restric- 
tive, and one ought to leave a complete 
discretion to the Tribunal as to whether 
it should or should not sit in public or 
private, and it ought to have a complete 
discretion to order whether the evidence 
should or should not be published. It 
should be possible for the Tribunal to 
sit in public but not to have any publi- 
cation of the evidence until the whole 
of it has been heard, and the final report 
has been published. I think one of the 
great difficulties about the Profumo affair 
was the investigation not only into his 
involvement in the matter, but into the 
many allegations about other Ministers. 
This would have been very difficult if 
it had had to be conducted in public, 
because the allegations would have ob- 
tained great publicity, the evidence, per- 
haps unfavourable, would have obtained 
great publicity, and the findings would 
not have come to the public until very 
much later. From this point of view I 
think there are circumstances which 
create very great difficulty. The only 
way in which you could set up such an 
inquiry if it is to be conducted in public 
(and I feel that there are grave disad- 
vantages in conducting inquiries in 
private) would be to leave a complete 
discretion — as I believe is done in 
Australia by statute and has been done 
in Canada up to now by discretion — 
for the Tribunal itself to decide the ex- 
tent to which it will sit in private or in 
public. 

On the constitution of the Tribunal, 
I think that it is absolutely essential to 
have at least two judges. The chairman 
must be a person of high judicial quality, 
and I think that he needs an assistant 
to look after the evidence and procedural 
side of the inquiry, the summoning of 
evidence and the processes of getting the 
evidence through the Treasury Solicitor. 
I think in many ways an independent 
non-lawyer, if he is the right sort of 
person, is a very good additional mem- 
ber representing as it were the general 



public and the common sense point of 
view. Sir James Robertson, who I think 
sat on the Waters Tribunal, was a very 
good example of how you can select 
an excellent person for a particular case 
to provide a non-legal member. 

I do not know that there is very much 
on the procedural side. I think one of 
the questions that has exercised every- 
body’s mind very much is whether the 
Attorney-General should or should not 
appear. My own view is that this can- 
not be legislated for. You cannot lay 
down a rule. I think that it has to be 
in the discretion of each Attorney- 
General. In some of the lesser inquiries 
— the Newcastle Inquiry, and the Here- 
ford Magistrates Inquiry — the Treasury 
Solicitor instructed the Treasury Junior 
and that seems to me wholly appropriate. 
I would, on the other hand, think that 
on really important cases the Attorney- 
General ought always to appear, but I 
do not think it is possible to lay down 
rules as to when he should or when 
he should not appear. 

438. Chairman : May I interrupt you 
for a moment there? One suggestion is 
that this procedure ought not to be used 
at all except in cases of real national 

importance. 1 agree with that. There 

is always a balance between the public 
necessity to discover the truth and the 
appalling pressure on individuals who 
are brought before a Tribunal of this 
sort with all the glare of publicity upon 
them. We all know cases of people 
whose lives have been blighted by the 
fact that they have had to go through 
this sort of tribunal. Even those who 
are acquitted I think are really subjected 
to appalling pressures, apart from any 
question of costs, and from this point of 
view I agree that this instrument should 
only be used in very exceptional cases. 
But it is still, in my view, necessary to 
keep it for those very exceptional cases. 

On procedure, I do not know if you 
would be interested in some differences 
between the Vassall Tribunal and pre- 
vious Tribunals and the way in which 
the evidence was taken and the pro- 
cedure that was followed on that occa- 
sion? I think at all previous Tribunals, 
certainly in the Lynskey and in the Bank 
Rate Tribunals, Sir Hartley Shawcross 
and Sir Reginald Manningham-Buller 
had to examine the witnesses in-chief and 
then cross-examine them. I provided a 
separate counsel who was intended to put 
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each witness in the best possible light if 
he was not himself represented, and Mr. 
William Stabb was that counsel. He 
was part of my team but he examined 
in-chief and re-examined every witness 
who was not represented. If anything 
occurred to him in the course of exami- 
nation that it was clear should be brought 
out in favour of the witness, he put it in 
re-examination. This procedure goes 
also to the question of costs. It 
diminishes the necessity for a witness to 
pay for his own legal representation. I 
think it was advantageous and it certainly 
relieved the Attorney of the very difficult 
task of examining somebody in chief and 
then cross-examining him. 

Also in the Vassall Inquiry there was 
no hostile, as it were, opening speech 
by the Attorney. I did not make an 
opening speech. The reason, as a matter 
of fact, was because the pressure of time 
was so great that I had a minimal 
amount of evidence that had been col- 
lected by the Treasury Solicitor and this 
remained the position throughout the 
whole of the Vassall Tribunal. As we 
went on we were getting a flow of 
material coming in via the Treasury 
Solicitor day by day, and it would have 
been simply impossible to have opened 
in any useful way at the start. If we 
had waited in the Vassall Tribunal for 
people to be brought, for evidence to be 
obtained from the Embassy in Russia 
and from all over the world, and for a 
mass of other details to be assembled, 
one would never have started the 
Tribunal at all for two months or more. 
So the necessity to get on with it made 
it impossible to open properly. There 
was a short opening of the chronology 
so far as known, but this was actually 
in camera. When we first moved out of 
private into public session, it was to deal 
with allegations made in newspapers 
about Mr. Galbraith and others, and I 
think Lord Radcliffe himself made a 
short opening statement simply saying 
what the issues were that he was then 
examining. That seemed to me a satis- 
factory way of dealing with the situation. 
Once again, I did not make a closing 
speech in public but in camera, because 
most of the material on the Vassall case 
had been heard in camera. 

I did not choose to examine my two 
colleagues Lord Carrington or Mr. 
Galbraith. I got my chief delegate, Mr. 
Donaldson, to cross-examine them. Per- 
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haps this was exceptional. I think if 
there had been very serious allegations 
against them I would have felt it was 
my duty to do it. We had no material 
against them, and they also happened 
to be people whom I know particularly 
well and liked very much, and I did 
not feel it was either necessary or right 
that I should cross-examine them. 

439. Mr. Wade : You would have felt 
it right had there been grave charges 

emerging? If there had been very 

grave charges that ought to have been 
put, I think I would have had to balance 
my personal relationship with them and 
how far that inhibited me from cross- 
examining them, and my public duty. 
I think there must always be a balance. 
But if it had merely been a colleague 
in the Government who I did not know 
particularly well, nor had anything much 
to do with, I would have felt no inhibi- 
tions at all. 

440. Lord Goodman: Does not that 
raise a very difficult question about 
whether there are circumstances where 
you might have felt inhibited from 

appearing in the inquiry at all? 

There will undoubtedly be circumstances 
where that could arise. I think the 
Lord Advocate in the Waters case was 
inhibited. He had already considered 
the facts. 

441. One might almost say that if you 
got to a point of feeling that it was less 
embarrassing for you, and you were 
rather relieved at the necessity of not 
having to cross-examine a witness, one 
must be getting very near the point of 
having to consider whether you should 

have been there at all. 1 am not quite 

sure that personal embarrassment is 
right. I think Lord Shawcross (Sir 
Hartley as he then was), in the Lynskey 
Tribunal, was quite plainly faced with a 
very difficult decision, and indeed was 
obviously going to be placed in a posi- 
tion of considerable embarrassment in 
the case of cross-examining some of his 
colleagues in the Government. But I 
still think he took the right decision and 
I do not think that it matters that he 
probably would have preferred not to 
have done it. 

442. As to your own position, I think 
everyone has agreed that Lord Shaw- 
cross and you yourself and the other 
Attorneys-General concerned discharged 
these duties in an exemplary fashion. But 
if someone else has to give an objective 
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decision as to whether you ought to be 
there, that could well be a factor that 
should weigh with them, do you not 

think? Certainly, there are a very 

great number of different factors that 
concern the position of the Attorney. 
His relationship to Parliament is one in 
particular. After a Tribunal, a debate 
may be held. The fact that the Attorney 
has conducted the case makes him minis- 
terially responsible in Parliament for his 
conduct at the inquiry. Further it is a 
great advantage if there is to be a debate 
on the results of the Tribunal that the 
Attorney should be able to take part in 
that debate because he knows much more 
about the conduct of the inquiry and can 
assist the House greatly. 

443. If I may make it quite clear, I 

am suggesting that Lord Shawcross’s 
participation in the Lynskey Tribunal 
was probably the most acute case of 
that sort of problem that has arisen in 
these Tribunals. Certainly quite a dif- 

ferent category from the problem that 
faced me. 

444. Mr. Butterworth : These difficul- 
ties for the Attorney we have been 
considering are internal ones. There 
is the external problem also, is there not, 
in that one of the purposes of the in- 
quiry in getting at the truth is to re- 
assure public opinion about the conduct 
of affairs. I wondered whether you felt 
that there was a problem in getting this 
over to the public because the Attorney 
was himself a member of the Govern- 
ment, and his position might not be 
generally understood by the public ; in 
other words it was putting him, vis-a-vis 
the public, into too difficult a position? 

1 think before all Tribunals start 

the public begin to say, “ He is a mem- 
ber of the Government”, but I think, 
certainly on the example of my prede- 
cessors, any question of public anxiety in 
the way the Attorney is going to conduct 
it disappears immediately the proceedings 
begin and while they are continued. At 
the end of the day the report comes 
out, the public has seen what has hap- 
pened, and the Attorney and the Gov- 
ernment are subject to a debate in the 
House of Commons. The Attorney can 
be criticised there, so he is under fairly 
substantial pressures to conduct himself 
properly. He usually does it all in pub- 
lic. And he has a team of advocates 
who are independent and who are a 
great help because they have the objec- 
tive view of those who are not con- 



cerned with Government and they will 
help him all the time on the problems 
that arise. 

445. Mr. Wade: As things have de- 
veloped, the Attorney has played a lead- 
ing part, and there is almost a conven- 
tion that it is part of his job and duty 
to shoulder this burden every time a 
Tribunal of Inquiry is set up. Do you 
think that it is right that this should 
be regarded as his job ; or do you think 
this is an opportunity for making a 
break with that practice and putting it 
into the hands of somebody who cannot 
possibly be said to be connected with 

the Government? 1 am afraid I take 

the view that it is absolutely right on 
really important matters that the 
Attorney should shoulder the burden, 
unless there is a special reason why he 
should not. He is not merely a Minister. 
He does have major duties in the 
administration of the law. He is the 
legal adviser to the Crown. He ought 
to be, and I think all my predecessors 
certainly were, above any considerations 
of party politics in the discharge of these 
duties. And there is something else. If 
you are confining these Tribunals to 
matters of high public importance and 
usually something closely connected with 
politics, the Attorney has a knowledge 
and a feeling about what happens in 
the Government, of Ministers, of how 
they ought to work and how they do 
work, which I do not think the ordinary 
counsel either would know or would 
appreciate. I know I discovered with 
my team, who were an enormous help 
and who were very able indeed, that 
very often, because I had seen the 
machinery of Government at work and 
because I had been in Parliament, I 
knew what ought to be done and where 
the answer could be found, and how 
the system worked, and they would be 
quite surprised because it had not 
occurred to any ordinary member of 
the Bar that it was a point which could 
be made. I do think the Attorney has 
a very great advantage through being 
in the milieu of both Government and 
Parliament and the political condition 
in which these questions always arise. 

446. Lord Goodman: That is an 

accident of your special knowledge and 
probably special skills. Supposing this 
had arisen in the first week of your 
appointment as Attorney, you really 
would not have been better primed on 
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the matter than an ordinary member of 

the Bar. 1 think you would not be 

Attorney unless you had been in the 
House a little time. 

447. I am not saying you would not 
be highly competent, but I do not think 
it follows that the Attorney necessarily 
has this knowledge unless he is also 

an experienced Attorney. Well, I am 

not sure about that. 

448. Can I press you a little on this. 

This is a very crucial question. There 
are undoubted disadvantages against 
which it is necessary to make a case in 
order to establish the advantages. The 
disadvantages are that there can be 
personal embarrassment, there can be 
public misunderstanding, and the posi- 
tion of the Attorney and the dichotomy 
in his office is not understood by the 
public. Do you think the compensating 
advantages of having the Attorney 
present, apart from the fact that he 
may have specialised knowledge (and 1 
venture to think may equally well not 
have), sufficiently compensate for the 
obvious disadvantages and misunder- 
standings that can arise? All I am 

saying is that I do not think you can 
lay down an absolute principle either 
way. I think all these factors arise in 
different degrees in a different mixture 
in every single case. I am not saying 
that in every case the Attorney-General 
should appear. I think that there are 
special circumstances in which it would 
be quite wrong for an Attorney to 
shoulder this burden. But 1 think the 
general rule should be that if it is a 
matter of major public importance the 
Attorney should appear unless dis- 
qualified. And I think in each individual 
case one has to balance the advantages 
and disadvantages. 

449. Looking back, would you say 
the Attorney ought to have appeared in 

the Lynskey Tribunal to conduct it? 

Yes, I am afraid I do take the view 
very firmly that he was right to have 
done so. 

450. Lord Goodman : You are a 

whole-hogger, if X may use that phrase. 

451. Lord Stuart : You may be a 
whole-hogger, but “ on all important 
cases ” and “ not necessarily the 
Attorney-General ” were your words. 
You also mentioned the Thurso Caith- 
ness case where the Lord Advocate did 

84467 



not appear. Who is going to decide 

when it is very important? It is a 

decision I think that always must rest 
in any event with the Attorney. One 
must not forget the Treasury Solicitor 
and that the solicitor for the inquiry is 
always the Treasury Solicitor. The chair- 
man of the Tribunal has the Treasury 
Solicitor as his collector of information. 
I would have thought that the person 
who ought to decide should be the 
Attorney-General of the day. One could 
say that it should be the Chairman of 
the Tribunal, but I think that would be 
perhaps invidious for the Chairman of 
the Tribunal to have to take a decision 
of that sort. 

452. Mr. Butterworth : Obviously this 
is a point of importance for us. I wonder 
if I could try and put it in another way 
just to shed fight on it? When a Tri- 
bunal is set up it is the members of the 
Tribunal who are charged with inquiring, 
and they have the prime responsibility ; 
they are charged. What is the constitu- 
tional position of the Attorney when he 
appears? Does he appear representing 
the public interest, does he appear as it 
were of his own motion, or is he appear- 
ing as a counsel putting himself under 
the Tribunal who have the primary 

responsibility for inquiring? 1 think 

there is a mixture of all those three 
elements. The reason why I think he 
should appear is to represent the public 
interest. Because of his office and 
because of his central position in the 
constitution he alone can do this. For 
this reason I think he ought to decide 
of his own motion whether he appears 
or not as representing the public inter- 
est generally. This is the first basis upon 
which he appears. When he has 
appeared he is, of course, instructed by 
the Treasury Solicitor, but he must work 
very closely indeed with the Tribunal. 
He cannot just ignore the Tribunal, and 
it would be quite wrong that he should. 
He has a duty to it as well as the public 
duty. I took quite a number of decisions 
on many matters which I thought were 
irrelevant or otherwise decided to ex- 
clude. On other questions of import- 
ance, I went to see the Tribunal, if 
necessary with counsel representing those 
who were interested, to ask the Tribunal 
if they wished to hear any more, or how 
they wanted a problem dealt with. I 
might also say that the Tribunal some- 
times indicated how they would like a 
particular matter dealt with. 

C 4 
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453. Lord Goodman : Do you not Attorney-General gives him greater 
think there is a risk that if he does not authority in the conduct of the pro- 

appear in a particular instance that that ceedings than other Leaders of the 

may be construed as indicating that there Bar.” 

is some form of guilt attaching to the and that may or may not be so. 



Government? If I might give you an 
instance : take Sir Patrick Hastings when 
the first Labour Government fell. That 
was a case which could quite easily have 
been appropriate for a Tribunal of this 
kind, and it was a question whether a 
prosecution had been improperly with- 
drawn. Would it have been remotely 
possible for Sir Patrick Hastings to have 
appeared at such a Tribunal? I do 
not think it would be, because it would 
be investigating his decision. And yet 
if you have an established firm conven- 
tion that the Attorney-General is to 
conduct this case you would have put 
him at an extreme disadvantage not to 
have appeared. With respect, I dis- 

agree. In those circumstances he would 
be in the position of the Lord Advocate 
in the Waters case, that he had been 
concerned in the matter under inquiry, 
he had taken the decision, he had had 
duties to perform in relation to the 
matter, or was the person in respect of 
whom the inquiry was being conducted. 
From this point of view, everybody 
would know that he was not appearing 
for that reason, and not for the reason 
that he was making an admission. 

454. I am putting to you that it is by 

no means far-fetched to think that 
people would infer that his non-appear- 
ance was due to some admission, and 
in fact die practice might be damaging 
to the Attorney-General in certain cir- 
cumstances and to his Government. 

It may be so. Provided the outcome of 
these deliberations is that it remains a 
matter of discretion and judgment for 
the Attorney I would have thought that 
in any case if he had good reasons for 
not appearing they would be easily ex- 
plicable without any implied admission 
of guilt. I do not know whether it 
would help, my Lord, but I asked all the 
counsel who appeared with me what they 
thought about this question, and one of 
the best answers was a tabulation from 
one of my counsel who appeared with 
me of the points for the Attorney appear- 
ing and the points against. 

455. Chairman: That would be very 

helpful. Perhaps I could read it: — 

“ Points for: 

1. The position and standing of the 



“ 2. The Attorney General, by 
reason of his position, has a greater 
knowledge of the working of Govern- 
ment Departments and of the duties 
and responsibilities of members of the 
Government and Government servants. 
He ‘ knows his way around ’ the 
Government service and the way 
Government machinery works or 
should work. In this way he has a 
great advantage over other members 
of the Bar. 

3. The Attorney-General’s personal 
knowledge of Government affairs may 
prove to be of great assistance.” 

That is to say, the machinery of Govern- 
ment and what has been happening in the 
Government recently, and what is the 
political situation at the moment, and 
what are the national considerations. 

“ 4. Such inquiries are invariably 
followed by a debate in the House. The 
Attorney-General can attend such a de- 
bate in person to deal with any matters 
that arise and can speak from his own 
direct knowledge. 

5. The Attorney-General as Leader 
of the Bar and the Crown’s principal 
legal officer is the logical person to act 
in the proceedings. 

6. Experience of Tribunals has 
shown that the Attorney-General has 
undertaken the task without any cause 
for complaint that he has ‘ pulled his 
punches ’. If anything criticism has 
been rather the reverse. 

7. The fact that the Attorney-General 
normally nominates a team of counsel 
to work with him should ensure a com- 
plete independence from any political 
bias. 

8. Any embarrassment in cross- 
examining a colleague can be avoided 
by delegating the duty to one of the 
team. 

Points Against 

1. On the principle that justice 
should manifestly be seen to be done, 
the Attorney-General as a member of 
the Government may be thought re- 
luctant to probe sufficiently into 
matters, the revelation of which might 
prove embarrassing to the Government 
of which he is a member. 
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2. The Attorney-General is placed in 
an invidious position when faced with 
the necessity of cross-examining one of 
his own colleagues. 

3. The Attorney-General may well 
have previously advised some person 
or department whose conduct is the 
subject of inquiry. 

4. The public generally are more in- 
clined to regard the Attorney-General 
in his role as a member of the Govern- 
ment rather than in his role as the 
Crown’s principal legal officer and 
Leader of the Bar.” 

I would have said that any Attorney 
considering in any particular case 
whether he ought or ought not to appear 
has to consider each and all of these fac- 
tors. One may be much more important 
than another in a particular case. He has 
to balance all of them as to whether to 
appear or not. 

Another difference I think that we 
made procedurally in the Vassall Tri- 
bunal was over the question of costs 
afterwards. The Home Secretary arranged 
for costs to be paid, and this is very 
important. 

The only other point I think is that in 
the Vassall case we did occasionally re- 
call witnesses. I think lawyers particu- 
larly often tend to think that the trial 
procedure is the right one, and that when 
a man has given his evidence and has 
been cross-examined and has left the wit- 
ness box, that is the end of the matter. 
In the Vassall case particularly, where 
material was flowing in all the time, one 
could not cross-examine many witnesses 
about many points because one did not 
know what other evidence was going to 
be given. We had therefore in the course 
of the Tribunal to be very anxiously 
watching all the time to see whether any 
new witness said anything about a topic 
or a previous witness, and whether one 
ought not to recall the previous witness, 
either to deal with that topic or what was 
said about him. This was something 
where I think an inquiry is quite different 
from a trial in that as the points develop 
you may have to go back and keep re- 
calling witnesses. 

456. Do you think the costs should be 
in the discretion of the Tribunal, or do 
you think the witnesses should automa- 
tically be entitled to costs? 1 think the 

system adopted of taking the recommen- 
dation of the Tribunal is a necessary safe- 



guard. There may be people who have 
behaved in a way in which nobody would 
ever think of granting them their costs ; 
and there may be those who wholly 
brought about an inquiry by putting for- 
ward suggestions that are wholly untrue. 
Why they should have their costs I can- 
not imagine. One must relate the right 
to costs, to some extent, to their con- 
duct, but I would have proceeded upon 
the principle that all witnesses should 
have their costs unless there is a par- 
ticular reason for disqualifying them. 

457. Lord Goodman : There was one 
thing I would like to ask Sir John about 
other forms of tribunal. In your view 
is this the best form of tribunal — assum- 
ing that any shortcomings are rectified 
that we may think exist — or would you 
say, for instance, that there are occa- 
sions when the use of machinery like the 
Denning inquiry is more appropriate? 

1 think if you are going to have a 

tribunal, which I hope, as I say, would 
be a most exceptional event, that you 
really need an instrument of this sort. 

I think the Denning procedure was 
special to the circumstances that I have 
already mentioned in that it was not an 
inquiry that could be held in public. 

I would rather see the present instru- 
ment used with extra power when neces- 
sary to sit in private than putting some- 
body in the position in which Lord 
Denning was placed. The outcome of 
the Denning Report was, of course, a 
criticism of my conduct, and so perhaps 
I am not an impartial witness on this 
matter. But he again in that tribunal 
did pronounce judgments on conduct not 
simply on the facts as to what had or 
had not been done, but pronounced his 
views on whether things ought to have 
been done and stated his opinions as to 
whether Ministers should or should not 
be criticised. I would have said that 
to that extent his inquiry did not just 
confine itself to a discovery of the facts. 
I think, as to the Denning tribunal, that 
it was essential in the circumstances to 
have had an inquiry. I think the instru- 
ment provided under the 1921 Act as 
it then existed with the necessity to sit in 
public was impossible of use. I think 
probably the only solution in the circum- 
stances was to have the form of inquiry 
undertaken by Lord Denning, but I 
would not like to see that repeated. 

458. Chairman : We are all very grate- 
ful to you. Sir John. Thank you. 



C The Witness withdrew .) 
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459. Chairman: We are very grateful 
to you for coming to help us. I wonder 
if you would be kind enough to give us 
your general views on our problem and 
then perhaps you would allow us to ask 

any questions afterwards? Yes. I 

am not quite sure I know what your 
problem is. I have not had a great deal 
of tribunal experience myself except for 
one. 

460. The first thing is, ought the pro- 
cedure which is set out under the Act 
of 1921 to be continued, or is there any 
other form of inquiry which would be 

preferable? 1 am quite clear that the 

procedure under the 1921 Act is in many 
respects undesirable. Whether there is 
a suitable alternative is another matter. 
The chief objection is that allegations 
can be made, and are made, in public 
against people who heretofore have had 
no opportunity to defend themselves and 
are not represented. The whole pro- 
cedure is in the nature of an adversary 
proceeding. The Attorney-General, or 
one of his team, is instructed to investi- 
gate the case and to present it. Then a 
certain number of people are represented 
in opposition. It is very like a court of 
law. I think it should be more of 
an inquisitorial procedure ; more of an 
inquiry to ascertain the truth. I feel 
there is the greatest difficulty in making 
a satisfactory inquiry in public. On the 
other hand, in order to satisfy the pub- 
lic, it ought to be held in public, but it is 
very difficult to have a satisfactory in- 
quiry if it is in public. I would prefer 
it to be made in private. Take the in- 
quiry which I made into the Profumo 
case. I could not possibly have done it 
if it had been public. 

461. But when you get these situations, 
that is, matters of urgent public import- 
ance where there is grave public disquiet 
that there is something that needs in- 
quiring into, do you think the form of 
inquiry that you undertook is a better 
form of inquiry than an inquiry under 

the Act? Yes. I should have thought 

an inquiry under the Act would have 
been impossible in the circumstances 
which arose in the Profumo case. 

462. Mr. Wade: Because it would 

have been in public? Yes, because 

an inquiry under the Act would have 



been in public. There were a large 
number of rumours about individuals. I 
had to investigate the allegations and 
then put them to the people concerned. 
I should not have received the neces- 
sary information unless the inquiry had 
been private and confidential. 

463. The Vassall inquiry was held 
under the Act, and very largely held in 

private, was it not? It was a good 

thing to hold a lot in private. I was 
struck by the length of time it took. 
The Treasury Solicitor had to prepare 
the case and put it before the Attorney- 
General, who put it before the Tribunal, 
It was certain several months before 
the full inquiry was held. 

464. Chairman: Do you think the 
Profumo inquiry procedure would have 
been suitable in the Vassall case, or the 

Bank Rate Tribunal? 1 am not sure 

about that. 

465. The trouble with the Profumo 

inquiry was that unless you had been 
prepared to take it on, do you think 
it would have commanded public con- 
fidence? 1 think that public con- 

fidence is essential. 

466. You have to find someone quite 
exceptional to conduct these inquiries 
so as to inspire the public confidence. 

1 can well see that unless it is a 

person in whom the public have con- 
fidence, the public may think that the 
matter is not being properly investi- 
gated. 

467. It has been suggested that it was 
a tremendous burden to put on any 

judge. It is a burden, but one that 

can be borne. 

468. Lord Goodman: I wonder, Lord 
Denning— this is of very great interest 
to us naturally — if we might ask a little 
more about why much of the material 
that you investigated needed to be in- 
vestigated in private? Why do you 
think that witnesses would not speak 
the truth to you in public but were 
prepared to speak it in private, unless 
they feared some adverse consequences 
to themselves? Was that the import? 

1 had a number of witnesses who 

made allegations against prominent 
persons of immorality or other wrong 
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doing. I do not think those witnesses 
would have come forward in public. 

469. But does that not raise perhaps 
another question which we might 
venture to ask: ought these allegations, 
unless there is a prima facie case, and 
quite a strong one, to be investigated 
at all? As I understand it, you are 
telling us — and irresistibly, if I may say 
so — that if you are going to investigate 
the behaviour of certain people or in- 
quire into allegations made against 
certain people, then you cannot conduct 
such an investigation in public? I think 
few would disagree with that. Is there 
not a strong case for saying that such 
investigations ought never to be entered 
into? Unless you have something to 
investigate, the mere fact that there is 
a current atmosphere of unease about 
the general morality is not a ground for 
exposing innocent people either in 

public or private. My answer to that 

would be that the Government of the 
day certainly felt the whole standing of 
the Government was imperilled by the 
rumours which were then current, 
founded or unfounded. I am sure it 
was felt to be absolutely necessary that 
(even though these allegations ought 
never to have been made and the 
rumours started) an investigation had 
to be made in order to clear the charac- 
ters of innocent people against the back- 
ground of these rumours. There were 
reports in foreign newspapers, and the 
like. 

470. This is rather crucial to us, be- 
cause one of the things we may want 
to act on — I do not know — is the set 
of circumstances in which an inquiry 
is instituted, and your inquiry was 
unique in British history almost: I can 
think of no parallel to it. It is obviously 
impossible to do more than raise the 
matter by asking for your view, but I 
should have thought that there was a 
very respectable view for the proposition 
that the right way for a Government to 
redeem current doubts about it is by 
its public behaviour as a Government 
and not to have a private inquiry con- 
ducted _ by an immensely distinguished 
judge into what anybody might have 

said about anybody. 1 can see the 

point of view, but I can also see the 
difficulty facing the Prime Minister. 
When you get half a dozen Ministers’ 
names mentioned, how is a Prime 
Minister to deal with a situation like 



that? Some of the rumours were com- 
pletely without foundation. Is the Prime 
Minister to sack the lot? The con- 
ildence of the public in a Government 
is imperilled by rumours of that kind. 

471. I venture to think, if I may reply 
to your question, that the way that a 
Government ought to deal with it, if it 
believes it has forfeited public confid- 
ence, is to state in the clearest possible 
terms that the rumours were unfounded 
and it will institute an inquiry into 
specific things where a prima facie case 
is made out ; and it will not set up a 
roving, commission to hear any kind of 
allegation that anyone, whether of good, 
bad or indifferent character, cares to 
make against anyone in the Government. 
I would have thought that a classical 
instance of where a Government ought 
not to adopt this procedure. I hasten 
to say that your willingness to undertake 
this inquiry was one of the most noble 
acts of history, and I say that quite 
sincerely as a simple statement of fact, 
but I think the problems that beset 
you in relation to this inquiry arose 
from the extraordinary nature of the 
inquiry and that it cannot be regarded as 
a precedent for any inquiry in ordinary 

circumstances.- That is perfectly true, 

but the question of security was raised. 

472. That, of course, was dealt with in 
the Vassall Tribunal by going into 
camera whenever it was necessary to do 
so ; but it is very helpful to me person- 
ally to have a view about this, because 
I have always thought that your prob- 
lems arose not from the nature of the 
investigation but from the nature of the 
inquiry that was instituted — not from 
the evidence you had to take, but from 
the absence of terms of reference — 
because you were really inquiring into 
the current state of morality of the 

Government. Yes, the rumours that 

were circulating. 

473. That is really what you were 

asked to inquire into, and that is a task 
which would tax anyone’s resources, in 
public or in private or by whatever sys- 
tem was used. 1 can see the force 

of that, but in a way it is largely a poli- 
tical question. 

474. I agree: The view which you 

are advocating for consideration is 
whether there ought to be any inquiry 
at all or whether some other steps should 
be taken? 
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475. X think it touches on the whole 
question of the Government’s responsi- 
bility in instituting inquiries. Clearly 
they ought to be very slow and circum- 
spect about instituting them, and very 
determined once they do institute them. 
— —Yes, that is right. 

476. But X would have thought this 

came a long way on the other side of 
the line when you do not investigate un- 
til you have evidence, rather than asking 
a distinguished judge to investigate any 
report or rumour that anyone cares to 
bring to him. 1 think that is a politi- 

cal question which X am not competent 
to answer. I am sure the Government 
of the day felt that their foundations 
were being shaken by the spate of 
rumours that were going round. It 
greatly perturbed many Ministers of the 
day. 

477. Then I think they must not enlist 
the aid of the judge to support those 
foundations. I think they must find 
political means for a political fault. 

I think they wanted to know whether 
or not the rumours were well founded. 

478. Lord Stuart-. Lord Denning, X 

must sympathise with you on the terribly 
worrying task that you had to do. Now 
the object of the 1921 Act, which we 
are charged to consider, is to set the 
public mind at rest where there are 

rumours, and so forth, and this to be 
done normally in public. But in the 
case of the Vassall Inquiry, it was 

heard to some extent in camera, though 
I do not know to quite what 

extent. Is there any reason in 

your mind why your inquiry was not 
held under the 1921 Act, and could it 
not have been held under that Act, going 
into camera when it wished to do so? 

1 think it could have been done. The 

Treasury Solicitor would have been in- 
structed to collate the rumours and in- 
vestigate them and, I suppose, to present 
them before the Tribunal, that is to say, 
those which he thought were worthy of 
presentation. The Tribunal would no 
doubt give notice to the persons who 
were the subject of the rumours so that 
they could be represented to answer 
them. Then there would be a full-dress 
inquiry on the Vassall scale, with such 
necessary deliberations as were thought 
necessary. My answer is that I think it 
would achieve the same result probably 
as my inquiry, but it would take a great 
deal longer. The public would have to 
be satisfied that the Treasury Solicitor 



had brought everything forward and not 
kept anything back. In addition, much 
of the inquiry would have to be in 
private, because security was so much 
concerned. So many things nowadays 
involve security. Immorality is tied up 
with security because it can be the 
subject of blackmail. I feel you might 
be forced to have a great deal of it in 
private. Subject to these qualifications, 

I think that in the long run the result 
might be the same. 

479. There was, therefore, no legal or 
constitutional reason why there should 
not have been an inquiry under the 1921 
Act instead of your type of inquiry? — - 
No, I do not think there was any reason. 

480. Lord Goodman : Perhaps I 

might just ask you this, Lord Denning, 
because I gather that if it had been held 
under the 1921 Act and you had only 
been able to close the court for security 
reasons, manifestly a great deal of quite 
gratuitous injury would have been done 
to a lot of people? Quite. 

481. That was the point of it— that a 
number of people about whose be- 
haviour you were inquiring, and about 
whom you came to the conclusion that 
they were blameless, would have been 
left with the stigma of having been 

accused? As I said at the beginning, 

that is one of the big drawbacks to the 
1921 Tribunal. In addition, I do not 
think that you would have got the 
number of people coming forward to 
help as much as they could. I think 
a great deal of the help which came to 
me was because it was realised it was 
in confidence. 

482. Mr. Wade-. You started by say- 

ing that really the more inquisitoral 
the procedure can be made the better 
its chances are of getting at the real 
truth? Yes. 

483. And that the present system 

when the 1921 Act is used is too ad- 
versary? Yes. 

484. On the other hand, when that is 

used the witnesses get a regular cross- 
examination — a ruthless cross-examina- 
tion— either from the Attorney-General 
or somebody in the Treasury team. Do 
you not think that is more likely to get 
nearer to the truth than a private hear- 
ing when there is no examination and 
cross-examination by counsel? In other 
words, how does a procedure such as 
yours in the Profumo inquiry compare 
with this? If you were to ask any 



Printed image digitised by the University of Southampton Library Digitisation Unit 



EVIDENCE OF LORD DENNING 



71 



of the people concerned, I think they 
would tell you that they had as gruelling 
a cross-examination as they would have 
got in court! I think I got nearer the 
truth than you could do under court 
procedure. 

485. Chairman : Supposing an inquiry 
is set up under this Act in the future, 
what do you think about the desirability 

of the Attorney-General appearing? 

In some ways it is a good thing, be- 
cause the Attorney-General has always 
said, as far as I remember, that he is 
quite impartial in the matter and is 
approaching it impartially, as in the 
Lynskey Tribunal. In addition, he has 
the whole Treasury Solicitor’s team to 
help him. If you put it in private hands 
it would not be done any better. 

486. The suggestion has been made 
that because of the political overtones 
or undertones, the Attorney-General is 

in a most invidious position. That 

may be so in some cases. In my in- 
quiry, he would have been in an im- 
possible position, because his own 
conduct was called into question. 

487. Often it is the conduct of a 
ministerial colleague, of course, which 
is called into question. Would it be 
better if the Tribunal were to nominate 
an eminent member of the Bar who 
would be instructed by the Treasury 
Solicitor, rather than for the Attorney- 

General to appear? 1 think that 

would be better. In some circumstances 
it might be better to have an outside 
solicitor rather than the Treasury 
Solicitor. 

488. We have had a look at this, but 
the outside solicitors have told us that 
it would be quite impossible for them 
to deal with such a case as the Bank 
Rate Inquiry or the Vassall Inquiry 
because it would mean giving up private 

work for a number of months. They 

give it up if they are paid well enough, 
in other circumstances. I think it must 
depend on the circumstances. An out- 
side Q.C. often would be desirable, I 
should think. Certainly if the conduct 
of Ministers comes into question. 

489. Again, on the basis that this sort 

of procedure is retained, ought the hear- 
ing to be in public or in private? 

Of the 1921 Act? I would like to see 
it far more in private than it is at the 
moment, because I think publicising the 
names of people and making accusations 
may lead to much unfairness. 



490. Lord Stuart : I think the idea was 

to set the public mind at rest. Yes, 

I see that, but fairness to the individual 
ought to take priority over that, I think. 

491. Chairman : What do you think 
about the costs of the witnesses who 
are represented by solicitors and counsel? 
Two views have been canvassed and one 
is that anybody called upon to give evi- 
dence in a matter of this sort should 
automatically have their costs paid ; and 
the other is that the costs should be 
left in the discretion of the Tribunal. 

1 should let every witness have his 

costs paid. If the Tribunal wishes to 
hear the witness, I think the witness’s 
costs ought to be paid, except, I sup- 
pose, there may be cases where a person 
volunteers quite unnecessarily and comes 
forward. I should have thought in the 
ordinary case the costs of all witnesses 
ought to be paid. 

492. As a general principle you think 

that the general rule should be that the 
costs should be paid, but you would re- 
serve the Tribunal’s discretion in excep- 
tional circumstances? Yes, if the wit- 

ness made wild accusations or allega- 
tions or came forward and volunteered 
statements which were unnecessary, I 
certainly would reserve the power to 
withhold costs, but speaking of the 
ordinary bona fide witness, I think his 
costs ought to be paid. 

493. Again, should anyone who is 
called as a witness have the right to be 
represented, or should the question as 
to whether he should be represented be 

left to the Tribunal, as it is now? 1 

do not see why, if he feels his interests 
are affected, he should not be able to 
be represented. I told every witness 
that if he wished to be accompanied by 
a solicitor, he could be. Anyone who 
wished to be so was represented. If the 
witness thinks his interests might be 
affected I do not see why he should not 
be legally represented, just the same as 
any person who may feel himself 
accused. The Tribunal may feel that 
there might be far too many lawyers 
present if that were so, but I think that 
is a matter of machinery. 

494. Mr. Wade : And do you think 
that if the sort of inquiry that you con- 
ducted became the general practice, 
public opinion would really accept it? 

My own inquiry was so exceptional 

that it would not be of much value as a 
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precedent. I doubt whether the public 
would accept it as a general practice. 

495. That is really an important point. 
Yes. 

496. Lord Goodman: What sort of 

team did you have? One of the 

secretaries was from the Home Office 
and one from the Treasury Solicitor’s 
Department. They were very useful in 
arranging for people to come for inter- 
views and such tilings, but I just had 
those two, together with two shorthand 
typists. Apart from that I did every- 
thing myself. I wrote every word 
myself. 

497. Lord Goodman : If I may say so, 
it is an amazing achievement for that 
team. 

498. Lord Stuart: A remarkable per- 
formance. 1 think the answer to Pro- 

fessor Wade was that it was so entirely 
exceptional that it does not help as a 
precedent for your purpose. If you are 
laying down the general pattern, you 
have to go on some other precedent. 
Perhaps the 1921 Tribunal modified in 
certain respects? 

499. Mr. Wade: Have you any par- 
ticular modifications? 1 would sug- 

gest a wider use of the power to sit 
in private so as to protect the witnesses 
as far as possible. I think the Attorney- 
General should be on occasion replaced 
by an outside counsel. But apart from 
that it is difficult to devise any more 
helpful suggestions. Other people may 
have better suggestions as to suitable 
machinery. The Tribunal can direct the 
Treasury Solicitor to make further in- 
quiries. He is under the direction of 
the Tribunal to that extent. 

500. It does not seem entirely clear, 
but the general practice is that that type 



of Tribunal is always entitled to give 
directions to the Treasury Solicitor ; but 
once the hearing has started, there is 
a natural tendency for the Attorney- 
General and his team to take control. 

Yes, that is a difficulty. I conducted 

everything myself ; but I think the 
natural tendency would be for a Tribunal 
to regard themselves as judges and let 
the Attorney-General put forward the 
case. 

501. You think that is a move in the 

wrong direction? It is really a move 

in the wrong direction because if the 
objective is to get at the truth, the 
Tribunal should have the directing power 
in its own hand, as was the case with 
the juge d'instruction in France. He 
makes his own inquiries, as distinct 
from our adversary procedure, and he 
takes a more inquisitorial attitude. 

502. So you have no great faith in 
our standard procedure, our judicial 

procedure? Oh I have great faith 

in it. 

503. As a truth-eliciting mechanism? 

As determining a contest between 

the parties. 

504. Chairman: Yes, this is very diffi- 
cult. There are no issues here but just 
a number of amorphous rumours. One 
has to see what the issues are and 

inquire into all sorts of matters. 

That is the great difference. That is 
why I think the procedure should be 
more inquisitorial, and more in private. 

505. Are there any more questions for 

Lord Denning? 1 cannot help very 

much on the problem because I have 
only been involved in one. 

506. Well, we are very grateful to 

you. Thank you very much. 



(The Witness withdrew.) 



Examination of ’Witness. 

The Rt. Hon. Lord Justice Winn, C.B., O.B.E. 
Called and Examined, 28th April, 1966. 



507. Chairman : We are all very grate- 
ful to you for coming to help us. No 
one has more experience of these matters 
than yourself, and we would be grate- 
ful if you would give us your general 
view on our problem and then per- 



haps we might ask you some questions 

afterwards. Certainly. I am afraid I 

have not done any homework on this 
or thought at all deeply about it, but 
there are just one or two ideas that 
one has naturally picked up in the 
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course of the years. In the first place, 

I feel it is essential that all such in- 
quiries should be conducted in public 
so far as the actual hearing is concerned, 
but I think that very requirement, if it 
is a requirement, has very serious 
adverse implications for parties who get 
involved in these inquiries but are really 
not at all at fault. The current Press 
reports and the inability of the average 
newspaper reader to pick out the chaff 
from the grain involves them in an 
atmosphere of suspicion which often 
does very great harm to reputations 
which ought never to have been sullied 
at all. I am therefore minded to sug- 
gest to you for your consideration that 
possibly this is a very anomalous situa- 
tion which calls for something in the 
nature of the old grand jury or a pre- 
liminary investigation by a single indi- 
vidual, not himself a member of the 
Tribunal — for example, an experienced 
Silk — whose duty would be to hear the 
case. The Attorney-General would pre- 
sumably open and conduct the case be- 
fore him ; the Attorney-General has 
always been regarded as responsible for 
conducting such inquiries. It might be 
such an individual, or alternatively, the 
Tribunal itself (but that, of course, is 
subject to the objection that parties might 
feel that the case had been heard by 
the Tribunal partly in their absence), or 
a sub-committee or division of the 
Tribunal could hear in an initial way 
what is the Crown’s case against A, B, 
C or D; what is the substance, or the 
supposed substance, of the problem or 
the mischief which the inquiry has been 
ordered to investigate. Insofar only as 
something in the nature of a prima facie 
case (to go, as it were, on committal 
to a higher court) is made out in such 
a preliminary inquiry against named in- 
dividuals, should they be summoned to 
appear before the Tribunal itself. 

I was concerned with the Lynskey and 
the Bank Rate Tribunals as well as a 
great many air inquiries (which are rather 
different but not altogether different). 
In the Lynskey and the Bank Rate In- 
quiries, it was left to individuals or com- 
panies or firms, such as Lazards and 
many others, who thought that they 
might sooner or later be involved 
directly or indirectly, to take the initia- 
tive and approach the Tribunal and ask 
for leave to appear. That has been the 
rule also in air inquiries. Any pilot’s 



association or any other group or in- 
dividual who thought that their interests 
might be affected had to come and ask 
for leave to appear and be heard, save 
in so far as they were summoned. If you 
are faced, as counsel are faced in advis- 
ing lay clients, with the problem whether 
it is better to come forward and say 
“ May I enter an appearance to be 
heard? ” or to wait until you have been 
in some way smeared, you are in a very 
difficult position because as soon as you 
have come forward you reveal that there 
is at lea$t some possibility or some 
ground for supposing that you may be 
involved in, for example, knowledge that 
the Bank Rate was going to be raised. 

I suggest therefore that there might be 
two stages. 

May I make one other suggestion 
about the general criticism, that I feel is 
not unjustified, of the procedure which 
has been followed in the past? It is this, 
that I think it is gravely objectionable 
that the Attorney-General and his team 
should lead witnesses for a while as if 
they were witnesses-in-chief, and then 
turn round with something like a forensic 
snarl and say “ And now we will get at 
the truth! ” and begin to put questions 
in cross-examination. Our whole legal 
system is based on the adversary system 
and not on the juge d' instruction method 
or anything comparable to that: for 
counsel to turn round on a witness whom 
he has been leading and whose con- 
fidence he has gained in that way and 
then begin to cross-examine seems to 
me to be gravely objectionable. I have 
not been able to devise, the wit of man 
being poor, any alternative method save 
that I would suggest that it is possible 
that two separate legal departments of 
the Crown might be entrusted with 
different parts of the preparation of such 
a case for a Tribunal. For example, the 
Treasury Solicitor or official solicitors 
might interview and obtain documents 
and information needed by the Tribunal 
and take steps to ensure, through coun- 
sel of course, that such evidence — even 
from persons who are suspected of being 
involved — should be led before the 
Tribunal by way of leading in chief all 
relevant information and material. Then 
for the first time the Attorney-General 
should advise and suggest, in so far as he 
wishes to do so, that this is not by any 
means the whole of the truth and that 
there may be other aspects of the matter 
which have got to be revealed. Then the 
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individual’s own counsel, briefed by him, 
should have the opportunity, ample 
opportunity, to re-examine and adjust so 
far as he can any misunderstandings and 
bad impressions which have been thus 
created. Those are general observations. 
I do not know whether they are helpful 
to you at all. 

508. We have heard a great deal of 
evidence one way and the other as to 
whether it is desirable that the Attorney- 
General should take any part at all. An 
alternative suggestion has been made 
that instead of the Attorney-General ap- 
pearing, some eminent member of the 
Bar should be instructed to appear, be- 
cause of the political implications in- 
volved normally in such matters as the 

Tribunal has to inquire into. Yes, 1 

see that, but I cannot help thinking that 
it is really the Attorney-General’s re- 
sponsibility on behalf of the Crown, 
inasmuch as the Crown itself is con- 
cerned, in investigating whatever matters 
have come up. 

509. What is said is that this is quite 
out of the ordinary because it is the 
Tribunal that has been entrusted with 
the job of investigating, and the Crown 
does not come into it at all ; that is the 

suggestion. It may be right. I think 

the whole concept is so anomalous that 
almost any view or interpretation is ten- 
able. But I do not hold that view 
myself, Mr. Chairman. I think the 
Tribunal is there to decide and find on 
the evidence before it what has happened, 
what the facts are, and in its report, 
make such animadversions as may seem 
fit to the Tribunal. But I think to make 
sure as far as is humanly possible that 
the Tribunal has all the material before 
it is the function of the Crown in its 
capacity as protector of the public in- 
terest. As I say, I do not like the idea 
of putting a witness forward as worthy 
of credence and then seeking to knock 
him down. But so far as bringing the 
material before the Tribunal is con- 
cerned, I think that is the function of the 
law officers of the Crown. 

510. Mr, Butterworth : This would 

need a material amendment of the 1921 
Act, would it not? Oh, indeed yes. 

511. Because the Act itself makes it 
clear that it is the Tribunal that is set 

up to inquire. 1 do not demur to 

that. I think it is the Tribunal’s duty 
to make available to Her Majesty’s Gov- 
ernment what is the truth. But I think 



it should have all such material as is 
available in order that the inquiry may 
be satisfactorily conducted. But the 
Tribunal has certainly never taken it as 
its duty to direct what inquiry should 
be made. Though I would add this — 
because it is only right to add it I think 
— that during the Bank Rate Tribunal 
the Attorney and I were from time to 
time called in by the Tribunal, often had 
a cup of tea with them, and our atten- 
tion was directed to certain matters 
which potentially might be helpful and 
which were, as the Tribunal went along 
their way, found by them to be interest- 
ing. But it was not a direction, it was 
rather — “ I think, Mr. Attorney, you 
ought to know that we are wondering 
whether so-and-so could be ascertained ” 
and “ We are finding such-and-such 
topics have already been adequately 
covered, others need development”, and 
so on. I do not know whether that was 
so in the Lynskey Tribunal. I was on 
the other side of the fence in that case, 
appearing for one of the persons in- 
volved ; so I could not tell you. 

512. Mr. Wade : Might I ask about 

your suggestion for some sort of two- 
stage procedure? Your idea would be 
that there ought to be something rather 
like the getting up of a case before a 
criminal charge is prosecuted? Yes. 

513. And indeed some sort of proce- 
dure to see whether there was a true 

bill against somebody? Yes. To see 

if there was anything that needed to be 
further looked into. 

514. So often this happens— taking 
the Bank Rate case an an example— 
that it turns out there really was noth- 
ing of substance, the whole matter was 
founded on rumour, and rumour feeding 
on rumour ; so that people are brought 
before the blaze of publicity and all 
sorts of allegations are made to their 
discredit when in fact there is no solid 

basis. That is what I feel very 

strongly. 

515. So it would be of great advantage 
if something on the lines you have sug- 
gested could be done. On the other 
hand, it is represented to us that one of 
the great objects of these inquiries is 
speed ; public opinion is aroused and 
disturbed and the government of the 
country may be unsettled. It is therefore 
essential for the Tribunal to press on 
with great speed. Indeed, there is hardly 
time to see if there is a case against 
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anybody ; it establishes the facts of the 
situation as it goes along. 1 appre- 

ciate that, but having spent many vir- 
tually sleepless nights getting the material 
together, I can assure you if the matter 
is of any weight at all there must in- 
evitably be quite an appreciable wait 
before it is physically possible to present 
a case to the Tribunal. And as the case 
develops and the work of the Treasury 
Junior or whoever else is on the Attor- 
ney’s team proceeds, one begins to see 
that there is something which ought to 
be looked at in some cases. But I 
remember well that Lord Parker was 
pressing the Attorney and me, and in- 
deed sent for us several times, saying 
that it was essential that public disquiet 
should be shortened. But it was quite 
impossible for the Treasury Solicitor 
with the whole of his staff, and the 
Attorney and I spending practically the 
whole of two Sundays in his room (going 
without a great deal of sleep myself, 
as I say) to get the case into any kind 
of shape any sooner. I do not remem- 
ber what the period of time was, but 
I would guess eighteen days ; something 
of that order. 

516. Mr. Butterworth: This is the 
difficulty that lies behind a preliminary 
investigation, is it not? If you have a 
Tribunal that is going to inquire into 
whether there have been any disclosures 
—if it is a roaming inquiry of that kind 
where the matter is going to emerge 
stage by stage — it is a little difficult to 
see how a preliminary investigation 
could operate. It would almost have to 
be a case of the preliminary investigator 
sitting from day to day in order to see 
whether one went on a further stage or 
not. So you might get to the situation 
where the inquiry had been going on for 
a fortnight and then the preliminary in- 
vestigator saying, “ I do not think this 
next stage is worth investigating”, and 
this might appear from the point of view 
of the public to take the inquiry out of 

the hands of the Tribunal. It would 

only be — in my rather loose concept, I 
must accept — a very preliminary investi- 
gation and it would really be to avoid 
unjust opprobrium on individuals. If 
the preliminary investigator, working 
from day to day, reached the point where 
he said “ I think there is something to 
answer ” or “ I do not think there is 
anything here ”, then it would be for 
the Tribunal finally to decide ; his only 
function is to act as a sieve. 



517. Chairman : Do you think that 
function could be assumed by the 
Attorney or other counsel instructed by 
the Tribunal, because all the material 

has to come to them, does it not? 

Yes, that is so. 

518. So supposing such counsel had 
discretion as to whether he thought there 
was anything to look into, would that 

meet your point? 1 think it would, 

save in so far as there is always an 
element of suspicion if anything is done 
on behalf of the Tribunal, even by 
counsel retained by the Tribunal. It 
would be better if it was some- 
one independent of the Tribunal. That 
is why I said I do not think you could 
have the Tribunal itself first hearing 
the evidence, so to speak, ex parte and 
then again. That would cause a great 
deal of suspicion. 

519. Do you envisage that this in- 
vestigator should hear the evidence, or 

merely see the statements? Just the 

statements, I would have thought, helped 
by an opening speech. 

520. Lord Goodman: It is an 

attractive idea even if it would save only 
one or two people from being dragged 

into the public light. A great deal of 

harm has been done unjustly in the past ; 

I am sure of it. 

521. Could it not in fact be done by 
the Tribunal, rather in the sense of the 
bench conversations that take place in 
an American court? Could not counsel 
in the morning say, “ There is an allega- 
tion against this man. This is what the 
Treasury Solicitor has to say about it. 
It is totally unfounded. He had no 
dealings in this, never bought any 
shares ; he has produced his bank 
account and there is nothing to investi- 
gate”? And the Tribunal would say 
“We take responsibility, and we do not 
want to hear anything about it ”. Could 
not something on those lines operate, 
where people were not dragged into the 
witness box and stigmatised merely by 

appearing in front of the Tribunal? 

Lord Goodman, I see the attraction of 
that, but the difficulty is this: in such 
a case as you are envisaging — which I 
think might well happen, and indeed I 
venture to think has happened in earlier 
inquiries — you have more or less got to 
have there present the person in 
question, proceedings against whom it is 
decided should be discontinued ; you 
have to have him already a party there 
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when the case opens. What I am very 
anxious to avoid is that anyone should 
be summoned, or even leave it open that 
as a matter of practical politics it may 
be necessary that a man should say 
“ Can I be an active party in these pro- 
ceedings ”, if there really is nothing 
against him. I have only had experi- 
ence of those two big inquiries but it 
does happen in these inquiries that 
something crops up in the course of the 
evidence which leads to fresh suspicion 
against a fresh individual who is then 
summoned. That is a different situation. 
On the other hand, some suggestion 
could be made by someone like Stanley 
and the Tribunal might say “ Regardless 
of what was said today, we do not want 
to pursue that any further And 
therefore he would never come before 
the Tribunal, and there would be an 
open announcement that the Tribunal 
were not taking any notice of that. 
That is what I envisage myself. 

522. Mr. Wade: Suppose there had 
)een such a procedure in the Bank Rate 
^ase. On the basis of your experience 
of that case, how much would actually 
have got through the net? Might it not 
have been that the preliminary inquiries 
reached the position that there was no 
case against anybody, or do you think 
there was enough prima facie evidence? 

1 must not be taken as having 

altogether concurred that at the end there 
was no case against anybody. I think 
I must say that. There was no proven 
case against anybody. But in more 
than one instance there still at the end 
remained material which fully justified 
investigation against those individuals. 
But I think the scope would have been 
cut down by such a sieve as I have 
suggested. There was a lot of irrelevant 
matter raised which might very well 
have been eliminated. 

523. Mr. Hey wood: But do you sup- 
pose that by a preliminary inquiry of 
this kind all the suspicion and disquiet 
could be allayed which is subsequently 
allayed by a full public inquiry and 
the Tribunal saying “We have looked 
at this fully and we are satisfied there 

is no foundation ”? 1 think that is a 

very difficult question to answer. I would 
venture to think that provided the pro- 
cess of elimination was conducted on 
a very conservative and strict basis and 
was known to be so conducted — that is 
to say, that suggestions, rumours, were 



discarded only where they were mani- 
festly nonsensical and unfounded— you 
would achieve the object of clearing 
the person who had been the subject 
of rumours, if it was well understood 
at the same time that if there was any 
tenable ground for suspicion that in- 
dividual would be summoned before the 
Tribunal. 

524. Chairman: Do you not think it 

might carry more weight with the public 
if it were known that this rumour had 
been dismissed as being entirely ground- 
less by the Tribunal? The answer to 

that, sir, is undoubtedly yes. It is a 
question of balancing the disadvantages. 
I agree, of course, if I may respectfully 
say so, with what you have put to me. 
On the other hand — it is, of course, 
implicit in what you have said— apart 
from special reasons no inquiry con- 
ducted in private is satisfactory to the 
public. I say that deliberately, because 
I am hoping that you will accept that 
there are different considerations which 
apply to the hearings of my Permanent 
Security Commission. 

525. They could not be held except 

in private? 1 do not think they could, 

and I could justify that if you wanted 
me to, but I rather hope you are not 
going to ask me. 

526. I think that aspect is outside the 

scope of our terms of reference. 1 

would hope so. 

527. What I had in mind was this. I 
fully see the importance of not bring- 
ing people before the Tribunal if you 
can avoid it, but I am wondering 
whether you would accept that it would 
be satisfactory to give the discretion 
to counsel in charge of the proceedings 
who sees the statements, subject to his 

deferring to the Tribunal. That is 

to say, counsel responsible for presenting 
the case to the Tribunal, whoever he 
might be? 

# 528. Yes. This is the sort of respon- 
sibility counsel undertakes in other 

spheres every day 1 do not think 

it would be so satisfactory myself, be- 
cause I think that ex hypothesi the dis- 
cussion between counsel and the 
Tribunal not only takes place in secret 
but takes place after the individual has 
been brought before the Tribunal and 
the case has been publicly opened by 
counsel so as to show the interrelation 
of matters. 
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529. What I envisage is this: the in- 
dividual is seen by the Treasury Solicitor 
and his statement is taken. It is then 
submitted to counsel, and counsel under 
the direction of the Tribunal decides 
whether there is enough in that state- 
ment and the other material that they 
have to justify calling this person before 

the Tribunal. 1 think that that is 

certainly an alternative. The only 
difference between the two, I feel, is 
that the decision on the lines that I have 
suggested would be taken by someone 
without reference to the Tribunal at 
all. I think it would ■ be better for it 
to be an entirely independent decision 
rather than a decision for which the 
Tribunal take even partial responsibility 
(as they are bound to do on the method 
you are suggesting) because I think in 
practice that the Tribunal would usually 
feel that it was necessary to go on when 
that stage had been reached. However 
much they felt able, as they would feel 
able, to put complete confidence in 
counsel, they are to a considerable extent 
substituting his judgment for theirs at a 
stage where the matter has already come 
actively into their control. 

530. I suppose they would see the 
statement and have all the material be- 
fore them that counsel had before him 

so that they could check it? Yes. 

There is of course another, though pos- 
sibly theoretical, objection to that. That 
is that having read such a statement, 
it is difficult for the Tribunal members 
to disabuse their minds altogether of any 
effect it may have against other persons. 

531. What is bothering me is that we 
are dealing here with a matter of public 
confidence^ The public have confidence 
in the Tribunal, but the investigator 
would be somebody who was probably 
quite unknown to the public. If there 
is a rumour, would it be entirely satis- 
factory for the man to be cleared by 
some unknown investigator? Or do you 
think that it might be better from a 
public confidence point of view if it 
were known that the Tribunal had looked 
into _ all the material and there was 
nothing for this man to come and give 

evidence about? Yes, I see the force 

of that, sir: but that is going to take 
<(uite a long time too, possibly a longer 
time if the Tribunal embark upon it. I 
am not enamoured of the suggestion I 
have made. I do not think it is a very 



good one. But it is the only one thrown 
up in my mind. 

532. I think it is valuable that there 

should be some protection for a man be- 
fore he goes into the witness box. 

Yes, I think so. 

533. Mr. Butterworth : Another diffi- 
culty that occurs to me about the inde- 
pendent investigator is that because he 
is independent he is not aware of the 
lines of inquiry that are developing in 
the minds of the members of the Tribunal. 
Is it therefore possible that he might 
dispense someone from appearing when 
if he knew what those lines of inquiry 
were he would have required this man 
to go on, and therefore it puts the 
Tribunal in the difficulty that they have 
not had evidence presented which might 

have been very material for them? 

I appreciate that, and I think there is a 
great deal in that, but of course that 
could be cured— and indeed I did think 
of this myself earlier— if the Tribunal 
had an over-riding power to say “ Not- 
withstanding the fact that hitherto X has 
not been called upon to appear before 
this Tribunal, now we think he ought 
to be”. And it could even be added in 
many cases “ For his own sake we think 
he should come ”. It is a protection 
against wholly unwarranted smears ; and 
of course the heavy expense involved, be- 
cause it has not been very usual to order 
costs in favour of persons who appear 
before the Tribunal. 

534. Chairman : We would very much 
like to hear your view about that. Could 
I tell you what has been canvassed? 
First of all, that the situation should be 
left as it is now. In the Vassall case, 
as you know, they made a recommenda- 
tion that an ex gratia sum should be paid. 
The other extreme view is that anyone 
called as a witness before the Tribunal 
should automatically be entitled to the 
costs of being represented. And an in- 
between view is that although ordinarily 
a person called to give evidence should 
get his costs, the Tribunal should retain 
an over-riding discretion to deprive a 
person of costs in special circumstances. 
— —I prefer the third approach. And I 
think I am right in saying— it is some 
time since I had to deal with them — that 
that is the practice in the air crash in- 
vestigations. And there is power there 
to order one pjarty to pay the costs of 
another. I will be corrected if I am 
wrong when your Secretary has checked 
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that. But I think I am right in saying 
that there is such a power. I think it was 
exercised, if my memory serves me 
aright, on one occasion when utterly un- 
justifiable allegations of negligence were 
made against a pilot. I think I am right 
in saying that the Pilots’ Association 
obtained an order for costs against the 
party making such allegations to 
reimburse them, they having of course 
undertaken the defence of the pilot as a 
member of their Association. 

535. What about the question as to 

whether or not a person called as a 
witness should be entitled to be repre- 
sented if he so desires, rather than that 
the Tribunal should have discretion to 
decide whether or not he may be repre- 
sented? 1 would very much 

favour a right to be represented. I 
think it is essential from the Tribunal’s 
point of view as well as that of the 
individual, and I do not see why legal 
aid should not be extended for this 
purpose. 

536. The Tribunal having power to 

grant legal aid, regardless of the per- 
son’s means? No, without reference 

to means ; leaving over the assessment 
of how much to be contributed until 
afterwards. 



537. But the Tribunal would require 

some prima facie evidence that the per- 
son came within the financial require- 
ments of legal aid? Yes. 

538. Mr. Butterworth : Is that so? 
You would not require financial tests for 

legal aid, would you? 1 think it was 

right as the Chairman put it; namely, 
that on an application for such assist- 
ance, the Tribunal should take merely a 
prima facie view that the man was quali- 
fied as tested by the Legal Aid Act for 
the time being. 

539. Sometimes concern has been ex- 
pressed, even when a person is able to 
pay, that he should find himself so much 
out of pocket as a result of a public 
inquiry which is designed to test the 

truth? 1 think that that can be cured 

by the Tribunal having power to grant 
costs and the practice that they normally 
would grant costs out of public funds 
unless there was fault on the part of the 
individual which had brought him into 
that position. I do think as a matter 
of policy that unless a man is to blame 
for being there, he should not be out 
of pocket. 

540. Chairman : We are most grateful 
to you for your help. 



{The Witness withdrew.) 



Examination of Witness. 

Mr. H. S. Trembati-i (Richards, Butler and Co.) 
Called and Examined, 29th April, 1966. 



541. Chairman : Thank you very much 
for coming here to help us. We would 
very much like to hear your general 
views about the problem which faces 
us ; then perhaps we will ask you some 
questions. Whom did your firm appear 

for? For Mr. Galbraith, in the 

Vassall Tribunal. 

542. You must have had some very 
valuable experience of how these Tri- 
bunals work, during the course of that 

period? Yes. What aspect would you 

like me to deal with first, my Lord? 

543. One question about which we 
have heard a great deal of evidence, one 
way and another, is whether or not the 
Attorney-General should take a leading 
part, or indeed any part, in Tribunal 



proceedings. On that I can only ex- 

press what is in a sense a purely personal 
view. I do not really think that any- 
one amongst thinking people would take 
the view that, because he is a member 
of the Government, in some way or the 
other that would give a bias. But it 
does seem to me, as a layman in a sense, 
that many people could take that view, 
and I personally would not see any par- 
ticular reason why the Tribunal team 
should be led by a law officer. I would 
have thought that an independent lead- 
ing counsel, of which there are many, 
could do the job perfectly adequately, 
and would not in anybody’s mind create 
the impression that the Government is 
represented and is pulling wires behind 
the scenes. 
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544. You are not alone in that view. 
We have heard that view expressed by 
a number of witnesses and a number of 
witnesses have taken the contrary view. 
Is there any particular feature about the 
procedure which you think could be im- 
proved? -Of course, my Lord, the 

great difficulty about these things is that 
if you are a person who is involved and 
likely to be affected by the report or by 
what other witnesses may say, you have 
no idea exactly what the charges are 
against you. In the case of Mr. 
Galbraith, when the Tribunal went into 
open session to investigate the Press 
allegations, it was necessary for him 
to be present and to be legally repre- 
sented throughout the entire proceedings, 
because the nature of the publicity was 
such that at any moment some witness 
might make some statement which was 
contrary to his interests, and on which 
he would wish to make a reply ; one just 
could not tell whether this was going 
to happen or not. The Tribunal were 
most helpful in that respect: they cir- 
cularised us with a schedule of Press 
allegations, serialising the names of the 
newspapers and the articles and the gist 
of the allegation embodied, which they 
proposed to investigate. That of course 
was of enormous assistance in so far that 
one knew at any rate which articles and 
which newspapers were going to be 
dealt with, but one did not know pre- 
cisely what the witnesses would say 
when in the box. We were also from 
time to time informed through the 
Treasury Solicitor: “Tomorrow some 
important witnesses will appear, and you 
must be sure to be present ”. We would 
have been in any case, but this was help- 
ful. We had no clue at all, of course, 
as to what the point was or who the wit- 
nesses would be. To take a case in 
point, one of the witnesses called before 
the Tribunal was a Mrs. Murray, who 
had been Vassall’s charwoman, who had 
been interviewed by a Daily Express 
reporter on more than one occasion, and 
who had taken a tape recording of one 
of his interviews with her. We had no 
knowledge of this at all. The gist of 
her evidence was that she had been pre- 
sent at Vassall’s flat when a visitor had 
called, who Vassall had told her was 
his boss, Mr. Galbraith, and that they 
had gone into Vassall’s bedroom for a 
quarter of an hour, while she sat look- 
ing at the television. This, of course, 
had there been a vestige of truth in it, 



would have been a ghastly thing for my 
client. We had no means of knowing 
in advance that any evidence of this 
character was to be given or tendered ; 
we had no opportunity of checking on 
who Mrs. Murray was, or anything. In 
the event, of course, the whole thing was 
shown to be completely illusory. But 
this is the sort of difficulty into which 
one gets. 

545. So you would suggest that anyone 
in the position of your client ought to 
be supplied with a precis at any rate 
of any evidence which the Treasury 
Solicitor knows is likely to reflect upon 

him? Yes, my Lord, I think I would 

support that. 

546. Was that not done in the Vassall 

case? It was done in part, my Lord. 

The Tribunal, as you know, sat in private 
for some time whilst they investigated 
security matters, and before my client 
had to go into the witness box we were 
supplied with extracts from the tran- 
scripts of evidence, given by a number 
of witnesses who had appeared during 
closed sessions, which bore in any way 
upon Mr. Galbraith. 

547. That is rather different ; that is 

a transcript of evidence which has been 
given. What I think you are suggesting 
is that it would be fair for you to be 
given a prdcis of any evidence which 
was likely to affect your client, so that 
if you know in advance what is to come 
you will have an opportunity of con- 
sidering it?- Yes. I would suggest 

that witnesses who are in effect parties 
to the proceedings, being persons who 
may be affected by the findings or the 
evidence given by others, and so on, as 
distinct from witnesses who are just wit- 
nesses of isolated fact, should be entitled 
to receive copies of other witnesses’ 
statements after they have submitted 
their own statements. I would have 
thought that was fair. 

548. What do you think about the 
case being reported from day to day as 
it goes along? Do you think that is 

avoidable? 1 am not in favour of 

secrecy, my Lord, when these matters 
can without damage to national con- 
siderations be dealt with publicly, and it 
seems to me that if you are going to 
deal with all inquiry publicly, then one 
of the means of communication is a 
daily report of what happens. This can 
give rise to unfortunate misconceptions, 
and this did in fact happen in the course 
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of the Vassall Tribunal. There was a 
certain amount of misreporting which 
was contrary to my client’s interests, but 
this was quickly corrected when it was 
drawn to the newspapers’ attention. I 
would have thought on the whole, my 
Lord, that daily reporting is a necessary 
aspect of a public hearing. 

549. The point has been made that 

sometimes, in the course of a case being 
opened, reflections are made upon 
someone who is later — much later, per- 
haps — to be called as a witness, so that 
he does not have an opportunity per- 
haps for weeks of refuting anything 
which has been said. Do you think it 
would help in any way if, immediately 
after the opening, counsel for anyone 
against whom any allegation or sugges- 
tion has been made should have the 
opportunity, if he desires to take advan- 
tage of it, to make a statement not ex- 
ceeding, say, five minutes’ duration? 

Yes, my Lord, with that proviso, I 
would think this was a veiy good sug- 
gestion, because it is certainly possible 
that something is said and you will not 
have an opportunity of dealing with it 
for weeks. I think counsel should be 
able to refute charges of that character, 
as long as it does not develop into a 
long-winded harangue. 

550. Exactly. The essence of the 
matter would be that you would have 
to have a time limit, perhaps of five 

minutes, as I said. Yes, I think so, 

my Lord. You can deny quite a lot in 
five minutes. 

551. Lord Stuart: Would you think 

that the suggestion about counsel making 
a brief statement would have helped, say, 
in the case of your client, Mr. Galbraith, 
because I presume he suffered consider- 
ably from insinuations against his per- 
sonal character? He did, my Lord, 

but of course not flowing from any 
opening statement which was made. In 
fact, I cannot really remember an open- 
ing statement. We were not there when 
the Tribunal started because of the 
security matters, and as far as I can 
recall there was no lengthy opening 
statement for the public hearings. In 
Mr. Galbraith’s case I do not think any 
denial at that stage would have made 
any difference. I think he had to deal 
with the whole gamut of the allegations, 
and to go into the witness box and give 
his evidence, before the fog could be 
cleared away. 



552. Mr. Butterworth : The damage to 

Mr. Galbraith had occurred before the 
Tribunal began to sit? Certainly. 

553. I gathered from what you said 

that you felt that the standard of report- 
ing on a day-to-day basis had in fact 
caused further distress to your client* 
that there was, as it were, a lack of 
standard of care in the reporting from 
day to day? 1 do not wish to exagger- 

ate that, sir. There was one occasion 
when a misleading and in fact damaging 
statement came out, which was corrected. 

554. When you say “came out”, was 
this in the evidence or in the newspaper? 

It was published. The evidence was 

misquoted in such a way as to damage 
my client in the eyes of people who 
read that particular report. But this 
was obviously a slip which could occur. 

555. In general, would you think in 
such a case as Mr. Galbraith’s, some- 
one who was entirely cleared by the 
proceedings of the Tribunal, that the 
publicity which attends the day-to-day 
reporting is in fact beneficial? — —Cer- 
tainly I would, sir. In fact in my client’s 
case we had decided before the closed 
sessions finished to make an application 
ourselves to the Tribunal that he be 
permitted to give his evidence in public, 
because we felt that that was in his 
interests. 

556. Lord Stuart : Did he in fact give 

it in public? We did not have to 

make an application, because the Tri- 
bunal went into public session before he 
was called, but he did go into the wit- 
ness box in public. 

557. Mr. Heywood : Whatever method 
had been adopted of introducing evi- 
dence or making statements, you would 
have had to wait to rebut the crucial 
evidence of this Mrs. Murray, I gather, 
however the inquiry had been organised. 
Was her evidence destroyed by cross- 

examination by your counsel? As a 

result of the various questions, some of 
which were asked by our counsel and 
some by others, it became evident that 
she in fact was quite unable to identify 
who it was who came and indeed she 
herself denied the truth of her state- 
ments to the reporter, although she had 
made them. 

558. Lord Stuart : I think one of the 
things which worries many people very 
much — and I only mention Mr. Galbraith 
again because I think he affords an 
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admirable example of the type of thing 
I am driving at — is the smear, as I 
call it, which is so damaging until a 
person can be cleared as he was. I 
wondered whether you had any sugges- 
tion to make as to how the machinery 
could be improved in order to avoid 
the sort of suffering which a man like 

Galbraith was subjected to? 1 do not 

really regard the sufferings of Mr. 
Galbraith as stemming in any way from 
the Tribunal. They stemmed from a 
combination of circumstances : a number 
of statements were made in the House, 
of Commons, which were widely reported 
in the Press, and the Press took them 
up and blew them up. But he did not 
suffer from the Tribunal, in my view ; 
and that is his view also. 

559. Chairman: We know there is 
no power under the Act for the Tribunal 
to make an award of costs, but in the 
Vassall' case there was a recommenda- 
tion that an ex gratia payment should 
be made by the Treasury. Do you think 
it is satisfactory that the matter should be 
left like that, or do you think it would 
be better if the Tribunal had a discretion 
on costs, and a power to award costs, so 
that once the award was made by the 
Tribunal the person to whom the award 
was made would receive his costs as of 

right? Yes, my Lord, I do feel 

strongly about this. The Secretary was 
kind enough to give me some notes of 
points which might arise, and in those 
notes there is a categorisation of persons 
who might be regarded as having a suffi- 
cient interest to be represented. In the 
case of the first three categories, “Per- 
sons against whom allegations are made ”, 
“ Persons who may be affected by 
evidence given at the inquiry ”, and 
“Persons who may be affected by find- 
ings in the report ”, those persons, whom 
I regard as parties, should in my view 
be entitled as of right to be legally repre- 
sented, and in my view the costs of their 
representation ought to be borne as part 
of the national expenses of a tribunal 
of inquiry of this category, subject to 
the right of the Tribunal to exercise its 
discretion in respect of any particular in- 
dividual to deprive him in whole or in 
part. It might be of interest for you to 
know that in my client’s case, as his 
solicitors and counsel were present for 
the whole of the public sitting, this 
would have cost him an enormous sum 
* — at least, perhaps not enormous, but 
a large sum of money — had he had to 



bear it himself. And I think that, with 
the inherent risks to people’s reputations 
which must follow from these Tribunals, 
they ought' to 'be protected to the extent 
of being permitted to have legal repre- 
sentation free. 

560. Who would you say should be en- 
titled to be represented? At the moment, 
the Tribunal decides in its discretion 
whether a man should be represented or 
should not be represented. Who do you 
say should have a right to be legally 

represented? 1 was looking at that 

part of the memorandum which the 
Secretary kindly sent me, which is headed 
“ Witnesses and parties ”. I would have 
submitted, my Lord, that the first three 
categories of persons ought to be entitled 
to be represented. They would have to 
satisfy the Tribunal of course that they 
fell within the category, but, having 
done that, I would submit that they 
should be entitled to be legally repre- 
sented, if they fall within one of those 
categories. I would not think that per- 
sons who fall within the two final cate- 
gories — “ Persons who may be called as 
witnesses ”, and “ Persons who may have 
information as to informants and sources 
of information ” — should as of right have 
that right. In the case of witnesses who 
are isolated witnesses of fact, I would 
have thought the Tribunal might have 
a discretion to permit them to be repre- 
sented, but that probably they could be 
equally well safeguarded by the Tribunal 
team, having, as they did in the Vassall 
Tribunal, a counsel who was available to 
help them. There were many witnesses 
who simply went in to prove some 
isolated fact or other, and there was no 
point in their being represented. But the 
first three categories, I would submit, 
my Lord, should be entitled to be repre- 
sented and to have their costs paid. I 
am in favour of public Tribunals and not 
secret Tribunals, but I think that that 
would be one way of dealing to some 
extent with some of the disadvantages of 
public hearings. 

561. You would no doubt agree that 
the categories “Persons who may be 
affected by evidence given at the in- 
quiry ”, and “ Persons who may be 
affected by findings in the report” may 
have to be redefined. “Persons who 
may be affected by findings in the re- 
port ” is very wide. Yes, I agree, my 

Lord. 
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562. We have not yet heard anyone 
who was a witness or who was personally 
affected by the evidence or by the find- 
ings ; no one in that position has asked 
to come and give evidence. We should 
naturally be very glad to have anyone 
such as that as a witness. We have 
had legal representatives of a good many. 
I am wondering if you happen to know 
whether Mr. Galbraith would care to 
give evidence, or whether he might think 
that your having given evidence is 

enough? 1 am sure he would be very 

glad to assist you, my Lord. I spent 
several hours with him on this matter 
before I came here, and he does in 
fact agree with the views which I have 
expressed, but I am sure he would be 
very pleased indeed to submit himself 
to you. 

563. Lord Stuart: If he had not got 
his expenses in another manner or from 
another source, would the Tribunal have 
done anything about expenses for Mr. 

Galbraith, out of public funds? In 

this particular case the Home Secretary 
had announced in Parliament that 
reasonable claims for costs would be 
considered, and that the Tribunal had 
agreed to decide to whom costs should 
be awarded and in what proportion. 



Apart from that, I think the Tribunal 
would not have had any jurisdiction 
to award costs. u 



564. Chairman : Lord Radclifife made 

a recommendation? Yes, my Lord 

565. Lord Stuart: Mr. Galbraith could 
have brought an action against certain 
people in the hope of getting the money 

back that way, I suppose? -That 

would have been extremely difficult 
my Lord, because he would have found 
difficulty in proving that the costs of 
the Tribunal flowed from any particular 
individual’s activities. 



566. Chairman: Are there any other 
questions? Then we are very grateful 
to you, you have been a great help 

to us. Thank you very much, sir 

Might I be partisan before I go, sir? 
The Radclifle Tribunal were good 
enough to publish as an appendix to 
their report the names of the parties 
who had been granted legal representa- 
tion, and the list of their names appeared 
together with those of learned counsel. 
In the interests of my trade union, my 
Lord, could the instructing solicitors be 
mentioned in future? 

567. Chairman: We will note that. 
Thank you very much. 



{The Witness withdrew.) 



Examination of Witness. 

Mr. J. Emrys Lloyd (Farrer and Co.). 
Called and Examined, 29th April, 1966. 



568. Chairman: Mr. Lloyd, we are 

grateful to you for coming here to help 
us. You represented Lord Poole in 
the Bank Rate Inquiry? 1 did. 

569. Would you like to give us your 
experience of that inquiry, and your 
general impression, or views rather, on 
the problems that we are facing, and 
then perhaps we could ask you questions 
afterwards? — —Yes, certainly. I think 
the hardship caused to innocent persons 
such as Lord Poole really falls under 
four heads. I do not mention them, if 
I may, in order of importance, but the 
first is the financial hardship caused by 
the absence of any statutory provision 
that costs should be awarded by the 
Tribunal. Secondly, the hardship caused 
by the necessary publicity attendant on 
the proceedings. Thirdly, certain hard- 



ships or difficulties, potentially caused 
at any rate, by the form of the pro- 
cedure of the Tribunal. And fourthly 
and lastly, the hardship caused to a 
witness by the involvement of his friends 
or relations who were in communica- 
tion with the witness at the relevant 
time, but who otherwise had no con- 
cern whatever with the matter before 
the Tribunal. I know that on that point 
my client was worried at the time of 
the Tribunal, or felt it was a hardship 
and, if you like, an intrusion into private 
lives of people like himself who were 
involved. 

570. May I just take these points up? 
The hardship in relation to expense 
would be met if there were an amend- 
ment of the statute giving the Tribunal 
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power to award costs? 1 think it 

would. 

571. And if the general rule was that 

costs should )be awarded unless the 
Tribunal, in its discretion, thought there 
were reasons for depriving a witness of 
his costs? Yes. 

572. Publicity, would you think, is 

more or less inseparable from an inquiry 
of this kind? 1 would. 

573. Lord Stuart : Do you see any 
way of stopping that, or damping it 

down? 1 do not myself see how it 

can be avoided because it is necessary 
that justice should be seen to be done 
and I think the evil of publicity and 
rumour is increased if proceedings are 
held in camera. 

May I refer to the question of costs 
and make just one comment on it? 
There is, I think, a factor relating to 
costs in Lord Poole’s case which im- 
posed a greater burden in a sense than 
ordinary legal costs, and that is that the 
evidence that had to come before the 
Tribunal was of course unknown to 
Lord Poole until it was divulged, with 
certain obvious exceptions. Consequently 
in his position he felt that it was neces- 
sary for leading counsel, then Mr. 
Charles Russell, and junior counsel, now 
Mr. Justice Milmo, to be present all the 
time. My recollection (and I have not 
unfortunately got a copy of the tran- 
script) of the Tribunal proceedings is 
that Mr. Charles Russell cross-examined 
either one or two witnesses and he asked 
them each two or three questions, and 
he made a closing speech of something 
like two or three minutes. He and his 
junior and his instructing solicitor were 
at that Tribunal throughout 12 hearing 
days, I think, in all, which imposed a 
very heavy financial burden in relation 
to the need that was proved to exist. 

574. Chairman: I suppose the costs 
would be costs to be agreed or taxed? 
Yes, sir. 

575. And no doubt if they were not 
agreed this sort of consideration could 

be put before the Taxing Master? 

I think so. 

576. And they are fairly reasonable in 

these days. Yes. 

577. You mention as your third point 
the form of the procedure. What pre- 
cisely have you in mind?— — I was not 
thinking of the criticisms of the proce- 
dure that have been so widely can- 
vassed ; particularly its inquisitorial 



nature, which is foreign to us I suppose, 
except for coroners' courts. X was 
thinking that the witness does not have 
and is not able to have the usual protec- 
tions that are afforded to a defendant 
in ordinary litigation. He receives no 
advance depositions or statements of the 
witnesses, who are witnesses of the Tri- 
bunal and whose proofs of evidence 
have been taken by the Treasury Solici- 
tor. May I say this is in no way a criti- 
cism of the Treasury Solicitor because 
the Tribunal on which I was concerned 
seemed to me, if I may say so very 
respectfully, to have been carried out in 
the most courteous and scrupulous way 
that it could possibly have been. 

578. But you think it would be an ad- 
vantage if the practice were adopted of 
supplying any witness after he has made 
his own statement with the statement of 
any other witness that might affect him? 
— —Might adversely affect him in the 
opinion of the Tribunal or the Treasury 
Solicitor. 

Secondly, the procedure of the Tri- 
bunal is, of course, laid down by the 
Tribunal, and was laid down with scru- 
pulous fairness. But the right of repre- 
sentation is a right given at the discretion 
of the Tribunal, and if I may here give 
my opinion it seems to me that that was 
obviously right, otherwise there would be 
a multiplicity of counsel and of solicitors 
or legal representatives at a Tribunal 
which would prolong the length and 
complication of the proceedings unduly. 
As Lord Parker arranged the Tribunal, 
Mr. Charles Russell and other counsel 
representing the parties were given an 
opportunity at the very end of the Tri- 
bunal to make a closing speech. Now, 
that is not a right, but a privilege that 
can be accorded or withheld or not 
granted by the Tribunal. But it seems to 
me that if someone has been criticised, 
has been under fire in a Tribunal, then 
I wonder whether he should not have 
a right to make an address to the Tri- 
bunal in vindication of himself and in 
reply to what may have been said against 
him. 

579. This, of course, in the courts is 

a matter established by practice. 

Practice, yes. 

580. Do you know of any instance 
where a person such as the one to whom 
you have referred has ever been refused 

the right to make a closing speech? 

No, X do not. My recollection, which 
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is hazy, is that the principal actors in 
the Bank Rate Tribunal all had closing 
speeches made (or them by their counsel. 

581. Yes, I quite agree that anyone 

against whom any sort of allegation has 
been made should have a right to make 
a speech at the end, or have a speech 
made for him. I would think that this 
has now been fairly firmly established 
by the practice followed in all the Tri- 
bunals since the war. Yes. There is 

another possible objection to the form 
of the procedure, and that is that since 
the witnesses are witnesses of the Tri- 
bunal, a person such as Lord Poole, when 
first put into the witness box, is not 
able to be examined by his own counsel 
or to put his story as he would wish it 
put ; he is examined and then cross- 
examined by the Attorney-General. I 
think it was put by the Attorney-General 
in his opening to the Tribunal that he 
intended to take the witnesses through 
their proofs first of all and then cross- 
examine them, if he thought fit, on the 
statements they had made. The witnesses 
were then subject to examination or 
cross-examination by counsel for other 
parties represented at the Tribunal, and 
at the end the witness’s own counsel 
re-examined the witness. 

582. A suggestion has been made to us 
that the witness should be examined in 
chief by counsel for the Tribunal and 
at the close of that examination in chief 
his own counsel, if he has one, should 
be allowed further to examine him so 
as to expand or explain anything that 
may not have been brought out that he 
desires to have brought out when he is 
cross-examined by counsel for the Tri- 
bunal. This, of course, would be with- 
out prejudice to his counsel’s right to re- 
examine him at the end of his evidence. 

Would that meet your point? 1 think 

it would because he would be examined 
on the proof of evidence that he has 
given to the Treasury Solicitor by the 
Attorney-General or his junior, and so 
if his own counsel had an opportunity 
of examining him in chief before he was 
subject to any cross-examination I think 
it would meet the objection. 

583. You have, of course, touched 
upon a further point when you said “ by 
the Attorney-General or his junior ”. 
There is a question as to whether it is 
desirable for the Attorney-General to 
take the part that he has formerly taken 
in these proceedings or whether it would 



be better for the part to be played by 
some other eminent member of the Bar 

selected by the Tribunal.' 1 had not 

really considered that, my Lord, at all. 
I suppose it goes to the criticism that I 
think has been made in Parliament that 
these Tribunals are capable of being 
subject to influence by the Government 
which sets it up and that therefore the 
Attorney-General as a Government 
officer is in an embarrassing position to 
cross-examine witnesses. I certainly 

would not feel that any injustice was 
done in the Bank Rate Tribunal, which 
is the only one I have seen, or that there 
is really any vice in the Attorney-General 
or his junior cross-examining the wit- 
nesses. It seems to me preferable to the 
witness being cross-examined totally by 
the Tribunal, which can of course cross- 
examine him afterwards. 

584. Yes, we have come quite a long 

way since those days. Yes. 

585. Then you spoke about the in- 
volvement of friends and relations. 

Could you amplify that a little? 

Yes. I think this was certainly a matter 
that concerned Lord Poole, and in his 
closing speech Mr. Charles Russell ad- 
verted to this intrusion into the private 
lives of the witnesses and those who 
were close to them. 

586. May I interrupt you there, Mr. 
Lloyd? How did it come out? When 

he was being examined in chief? Yes, 

in this way, that Lord Poole’s move- 
ments during the 48 hours before the 
bank rate was raised were very closely 
examined. I am not quite sure of my 
facts, but I think I am right in saying 
that he went to see the Prime Minister 
on certain business on a Monday even- 
ing. Now, that was conceivably an 
opportunity when he might have received 
certain confidential information. I 
think it was in fact the Tuesday evening 
that he saw the Prime Minister and on 
the Wednesday afternoon he saw the 
Chancellor of the Exchequer. I remem- 
ber that all his movements from the 
Monday evening onwards, if not earlier, 
were checked, certainly by us as his 
instructing solicitors and by the Treasury 
Solicitor who wished to know whom he 
had seen during that period— that he 
had gone to the theatre after seeing the 
Prime Minister, he had gone to a Tory 
Party meeting in the afternoon, he had 
gone to the City on the Wednesday 
morning, he had seen the Chancellor of 
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the Exchequer on Wednesday afternoon, 
he saw one or two people on Conserva- 
tive Party business on the Wednesday 
evening, he went out to another theatre, 
I think it was the Old Vic, on the Wed- 
nesday evening, he went to the City on 
the Thursday morning — and I think I 
am right in saying that a number of 
those people, if not all, had statements 
taken from them as to the conversa- 
tions which they had had with Mr. Oliver 
Poole at that time. 

587. Do you think it would be 

possible to avoid that sort of thing? 

Personally I do not. 

588. Neither do I. Because if a per- 
son’s movements and activities over a 
certain period are most material, then 
one must try to find out what they were. 

The only thought that had occurred 

to me on this point was whether the 
Tribunal should have the right to with- 
hold names of witnesses — from pub- 
licity in the Press, if you like — if they 
came to the conclusion that the wit- 
ness who had been called or whose name 
had been mentioned had no concern 
whatever with the matters at issue. But 
I see the problem of this, sir. 

589. Mr. Hey wood : I wonder whether 

Mr. Lloyd has a view as to whether 
Lord Poole would have been assisted 
if, after the facts had been opened, 
Charles Russell could have got up and 
made a short statement saying that his 
client denied the allegations, and per- 
haps made a short elaboration of that 
statement so as to quell rumours ; or 
do you think the damage had been 
already too great for anything like that 
to suffice? 1 am sorry that my recol- 

lection does not allow me to answer that 
question as I would wish, but my recol- 
lection is that no allegations were made 
by the Attorney-General when the Tri- 
bunal was opened. I may be quite 
wrong, but I think that he made a short 
speech and the Chairman of the Tri- 
bunal made a short speech and declared 
what the procedure would be, how the 
witnesses would be called, examined, 
cross-examined etc., and that the Tri- 
bunal then proceeded to take evidence. 
So I do not think, as far as I recollect, 
that there was any allegation made 
against Lord Poole which called for an 
answer. 

590. Not even in the form of counsel 
getting up after the Attorney-General 
had opened the facts and saying, “The 



Tribunal is aware of the sort of things 
that have been said about my client and 

I want to make it clear.”? Again, 

according to my recollection, the 
Attorney-General did not open on the 
facts. I may be wrong on that, but 
I have no recollection of his stating 
who might be involved, that the City 
might be involved, or Lord Poole or 
other particular persons might have been 
involved. I think that the facts came 
out as facts. I think that if allega- 
tions— you can call them charges if 
you like — were to be made at the insti- 
tution of the proceedings against named 
people, it is arguable that the publicity 
given to those charges would be more 
damaging to the witness than the 
absence of such charges would be. There 
was so much Press publicity before the 
Tribunal began as to who might pos- 
sibly be involved (the Press publicity 
before the opening of the proceedings 
was centred at the political end rather 
than at the City end) that I think every- 
one present and most of the world 
knew what the possible charges against 
him would be. 

591. Mr. Butterworth: This goes to 

your second head, does it not, when you 
said hardship was caused by the neces- 
sary publicity attendant on the proceed- 
ings? What you are now saying is in 
fact the hardship had already occurred 
because of the publicity which had pre- 
ceded the Tribunal. 1 am. In accept- 

ing Mr. Butterworth’s observation (as I 
do) I would like to add, if I may, that 
in referring in my previous evidence to 
the hardship potentially attendant on 
Tribunal proceedings, I had in mind ( a ) 
that the publicity caused by Press re- 
ports of the proceedings is wider than 
that caused by prior rumour, and (6) 
that any statements made by witnesses 
adverse to an affected person may be 
published in the Press before that person 
has an opportunity to challenge or rebut 
them. The “ hardship ” caused by point 
( b ) is of course inherent in other legal 
proceedings. Prior rumour, however, 
appears to me to be the real vice, since 
its truth remains unestablished and in 
fact Mr. Oliver Poole requested the 
Prime Minister to set up the Bank Rate 
Tribunal. 

592. Lord Stuart : Have you any 

reason to think, or would it be correct 
to say, that Lord Poole knows the line 
that you have been taking here this 
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morning and would approve of it? 

No, he does not. When I was invited 
to give evidence I wrote a letter to 
Lord Poole to say, “ May I, as a matter 
of courtesy, have your agreement to 
giving evidence before the Commis- 
sion? ”, and he spoke to me on the tele- 
phone. He referred me to a speech that 
he had made in the House of Lords on 
the motion to establish the Vassall 
Tribunal in which he had made various 
points, and I think that one or two of 
the points 1 have mentioned this morn- 



ing are in that speech. I think he men- 
tioned on the telephone the involvement 
of his friends, or of other persons con- 
nected with him, and I think that he 
also mentioned that he would like to 
have been examined, or he would like 
a witness to be examined, in chief by 
his own counsel before he was subject 
to cross-examination. I think that is 
the extent of my knowledge of his 
wishes. 

593. Chairman : We are very grateful 
to you for your help. 



(The Witness withdrew .) 



Examination of Witness. 

The Rt. Hon. Viscount Dilhorne. 
Called and Examined 23 rd May, 1966. 



594. Chairman : Lord Dilhorne, we 
are all very grateful to you for coming 
here and giving us your help. I wonder 
if you would care to state your views 
generally on the topics that confront us. 
After that, any members of the Com- 
mission who wish to will ask you ques- 
tions. If I may I will certainly adopt 

that course. There have, I think, been 
sixteen inquiries under the Act. Five 
of them have been in one form or 
another related to the police. No doubt 
any further inquiries into police matters 
will take place under the powers given 
by the Police Act and not under this 
Act. Of the remaining eleven, two took 
place during a time when I held office 
either as Attorney or as Lord Chan- 
cellor, that is to say eleven inquiries in 
which the police were not involved, or 
an average of one in four years. I would 
like to start by saying that I hope the 
powers given by this Act will not be 
invoked more frequently in the future 
than they have been in the past, but I 
think it is inevitable that occasions will 
arise in the future, as they have done 
in the past, when the investigation of 
matters which have given rise to grave 
public disquiet is essential. If that is 
so, then it seems to me to follow that 
there must be power not only to appoint 
a Tribunal but also that the Tribunal 
appointed must have the powers neces- 
sary to enable it to perform its task. 



Usually that task is a fact-finding task, 
and that being its function I see no 
escape from its procedure being inevit- 
ably inquisitorial. There is no lis inter 
partes and no judgment for one side or 
the other, but at the same time the re- 
port of the Tribunal and what is said 
during the hearings may inflict very 
serious injury indeed on individuals and 
from the report of the Tribunal there 
is no appeal. 

It is sometimes suggested that the 
appointment of a Select Committee is to 
be preferred. A Select Committee’s in- 
vestigation is also inquisitorial and such 
questions as are put to witnesses are put 
by members of the Committee. It too 
can compel the attendance of witnesses 
and impose penal sanctions should they 
refuse to answer questions. In my view, 
a Select Committee which has on it a 
majority of members of the party in 
power is not to be preferred to a Tri- 
bunal appointed under this Act. This 
is especially the case where the conduct 
of Ministers or of Members of Parlia- 
ment is involved. I need not elaborate 
that. The Marconi case is well known 
and I sat on the Select Committee which 
investigated the Budget leak in Dr. 
Dalton’s time. I did not think then, nor 
do I think now, that that was a very 
satisfactory form of inquiry though I 
have no doubt that the right conclusion 
was reached. 
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I think it is a good thing that a Tri- 
bunal can only be set up with the powers 
given under this Act after a resolution 
has been passed by each House of Par- 
liament. This is a safeguard, or should 
be a safeguard, against this procedure 
being too readily invoked. But when the 
necessary resolutions are passed, Parlia- 
ment and the public expect the Tribunal 
to start functioning almost straight away 
and to report very swiftly. 

A Tribunal appointed under this Act 
has no machinery for preliminary in- 
vestigation. Usually the Treasury 
Solicitor and his staff undertake the 
tasks of finding out what persons can 
give evidence which is relevant, of taking 
statements from them and of arranging 
for their attendance. The statement 
taken from one witness may lead to 
further inquiries being made of other 
persons and to more statements being 
obtained, and then it may be that still 
further inquiries have to be made. I do 
not think that it is perhaps sufficiently 
realised how much work has to be 
done in preparation for the hearings by 
the Tribunal ; and the time available for 
preparation is never comparable with 
that which a party to litigation has to 
prepare his case. 

After the Budget Leak Inquiry in 1936 
there were, as I think Lord Simonds 
will confirm, two main criticisms. The 
first was that the Tribunal should not 
have to conduct the examination of 
witnesses itself ; and the second was 
that those witnesses whose conduct was 
criticised were not given notice of the 
case they had to meet. 

Since that inquiry, it has been the 
usual practice for witnesses before the 
Tribunal to be examined and cross- 
examined by counsel. This is, I think, 
an improvement, and it is one respect 
in which the procedure before a Tribunal 
is better now than procedure before a 
Select Committee. Speaking of the in- 
quiry at which I took part, each witness 
was examined on the statement that he 
had supplied to the Treasury Solicitor, 
and in that inquiry in 1957 I and those 
appearing with me took the witnesses 
through their statements. This led to 
some criticism. It was felt that they 
should be examined by their own 
counsel. I have no objection to this 
and I certainly would have agreed to it 
if it had been suggested or thought of 
at that time, but I do not think it was. 



Witnesses’ counsel had copies of their 
statements and in examining them we 
took great care to see that they gave in 
evidence all that was in their statements, 
even though on occasions the informa- 
tion that was in their statements could 
only be elicited by a leading question in 
examination. 

In that inquiry I was very concerned 
to see that anyone whose conduct might 
conceivably be criticised by the Tribunal 
should know, and know as soon as 
possible, the kind of case that he had 
to meet. I therefore opened each part 
of the inquiry and then called the 
witnesses dealing with that part. In 
such an inquiry which covered a very 
wide field, when the statements of pos- 
sible witnesses were being taken while 
the Tribunal was sitting and could only 
be considered after the rising of the 
Tribunal, it was physically not possible 
to give written notice in advance. If 
some procedure of that kind is con- 
sidered desirable, something in the 
nature, may one say, of a circumstantial 
letter before a naval court-martial, it 
must mean that the hearings of a 
Tribunal like the Bank Rate one will 
have to be delayed. 

The complaint after that inquiry was 
not that people whose conduct was in 
question were taken by surprise, but 
that as the case opened it received the 
full glare of publicity with the result 
that damage was done to individuals’ 
reputations that was not found to be 
justified when the Tribunal reported 
some time later. 

Here there is I think a very real diffi- 
culty. It is right that a person should 
know what he has to meet, but if each 
day’s proceedings are reported in the 
Press I do not think that the damage 
which he may suffer from an adverse 
opening can be wholly avoided. Similar 
damage may be suffered as a result of a 
prosecution. 

It has been suggested that counsel for 
a witness should be allowed to make an 
opening statement immediately after that 
made by counsel presenting the case 
before the Tribunal. I doubt whether 
this would be satisfactory. I think that 
most counsel would prefer not to make 
an opening statement before the evidence 
has been called in support of the open- 
ing statement of counsel for the Tribunal 
and he has had an opportunity of cross- 
examination. I see no objection to his 
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making an opening statement before he 
calls his witness if he wishes to do so. 

Even if the witness whose conduct 
appeared to require explanation was 
served with something in the nature of a 
circumstantial letter before the hearing 
began, it would still, I think, be neces- 
sary for counsel for the Tribunal to 
open the case before the Tribunal, for 
unless that was done the public would 
not be likely to be satisfied that the 
matter had been fully investigated. I 
do not think that this difficulty can be 
satisfactorily overcome if each day’s 
evidence is published, and here I would 
like to pose the question whether that is 
really essential. 

When a Select Committee is investi- 
gating, the evidence is not published each 
day and I think members of the public 
and the Press are not admitted. But a 
full transcript of the evidence given and 
the speeches made is published with the 
report of the Select Committee. I have 
not heard any. criticism of this and I 
myself would like to see the same pro- 
cedure followed at inquiries under this 
Act. 

I am not in favour of rules of pro- 
cedure of a complicated character being 
drawn up prescribing precisely what may 
and may not be done, for Tribunals 
under this Act may have to inquire into 
a wide variety of matters and I think it 
is right that the procedure should be 
flexible. Provided that the Tribunal is 
well constituted, I think that the Tribunal 
can be relied on to see that things are 
done fairly and I expect that a body of 
practice will continue to grow based on 
experience. 

As I say, I would like to see it pro- 
vided that the evidence should not be 
published each day but with the report, 
for this would prevent a witness suffering 
a loss of reputation unnecessarily ; and I 
think that if this was provided, it would 
not in the least hamper proper inquiry, 
and indeed it might assist in it. Witnesses 
might be more ready to speak perhaps 
when they had not got the glare of 
publicity upon them at the time that 
they were giving their evidence. 

When you have a Tribunal of high 
authority some may doubt whether it is 
necessary to publish the evidence at all. 
Lord Denning’s inquiry, not held under 
this Act, was not followed by publication 
of the evidence and his report was 



accepted without question. But gener 
ally I think it will be better to publish 
the evidence so that it may be seen on 
what material the conclusion of the 
Tribunal is based. I would much prefer 
to see provision made for publication of 
the evidence only with the report than 
to widen the powers of the Tribunal to 
sit in camera where they felt that a 
witness might be prejudiced if they did 
not. Merely to sit in camera on this 
ground, it seems to me, would inevitably 
reflect upon the witness. ' 

Further, if the evidence is not pub- 
lished each day, and the evidence elicited 
before the Tribunal shows that a criminal 
offence has been committed, it will be 
easier to start a prosecution. After the 
publicity in the Bank Rate and Vassall 
inquiries it would not have been easy 
to secure a fair trial if those inquiries 
had revealed the commission of a 
criminal offence. It would be wrong 
of course, to appoint a Tribunal under 
the 1921 Act to obtain evidence for a 
prosecution, and equally wrong to say 
that there should not be an investigation 
of matters of great public interest merely 
because criminal offences may be 
involved. 

Then there is the question whether 
the Attorney-General should appear and 
conduct the investigation in front of the 
Tribunal. There have been differences 
of views on this. In my view, in all 
major inquiries a Law Officer should, 
unless he is personally involved, appear 
to conduct the proceedings before the 
Tribunal. Every Attorney is used to 
wearing two hats and accustomed to 
keeping his political and legal duties 
distinct. If the public interest, is so 
involved as to necessitate the appoint- 
ment of a Tribunal it is right that the 
Attorney, should appear. He is, of 
course, liable to be criticised, but his 
shoulders are usually broad. If it is 
once recognised, as it would be, by 
saying that he should not appear when 
any of his political colleagues may be 
concerned, then that will go far to under- 
mine the position of the Attorney and 
his , reputation for fairness and impar- 
tiality in the conduct of legal proceed- 
ings. It would next be suggested that 
he should not conduct a prosecution if 
there were political implications. 

If you appoint a Tribunal to And out 
something, it must have power to com- 
pel the attendance of witnesses, and they 
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must in my view be liable to the same 
penalties as a witness before the High 
Court should they refuse to answer rele- 
vant questions. In the Bank Rate 
Inquiry the investigation would have 
been frustrated if journalists had not 
voluntarily disclosed on what informa- 
tion they based their statements. In the 
Vassall case they refused to do so. If 
the Press and the public are pressing for 
an inquiry it seems very odd that when 
a Tribunal is appointed there should be 
any refusal to give them every possible 
assistance. I must say, looking at the 
Vassall Inquiry, that I cannot help won- 
dering whether quite the same attitude 
would have been adopted had it been 
possible to hear that evidence in private 
without it being published the day after 
it was given, and I cannot help thinking 
that one could have taken a more 
detached view of both the Bank Rate 
and Vassall Inquiries if the evidence had 
been published with the report so that 
the evidence and the report could have 
been read together. I think those are 
the only preliminary observations I 
would like to make. 

595. May I ask you whether you think 
it might not be a good thing to give 
counsel, or any party who is to be 
called as a witness, the opportunity at 
the end of the opening to make a short 
speech, say limited to five minutes or so? 

1 have no objection to that but I 

would have thought that most counsel 
would prefer not to do that until they 
had heard the evidence called and had 
a chance of cross-examining. 

596. I think that would be so in 
many cases. Even if the right existed, 

of course, it need not be exercised. 

I quite agree. 

597. But might there not be a case — 
may be an exceptional one — in which it 
would be very useful for the person 
whose conduct had come under suspicion 
to have a statement made on his behalf 

at an early stage? 1 think it might be 

useful. I am not quite sure really 
whether many would wish to avail them- 
selves of that opportunity at that time. 
That is one suggested way of getting 
over what I call the gap between accusa- 
tion and answer. My alternative to that, 
which I think is preferable, is that you 
have the evidence published all at once 
at the end with the report, where people 
can read the accusation and the answer 
in the same document. 



598. May I ask you about that? We 
have had some evidence to the effect 
that it does sometimes happen that a 
certain person against whom accusations 
have been circulating is most anxious to 
go into the witness box so as to give 
his evidence and his account of what 
happened. Do you think that in a case 
such as that, if the evidence is not pub- 
lished until afterwards, a person of that 
kind might suffer an injustice, or at any 
rate have good reason to think he would 
suffer an injustice? — —I think he would 
not suffer an injustice. The injustice 
comes from the gossip which is circu- 
lating. The fact that he gives evidence 
orally may lead to his being cross- 
examined, but he will not get in any 
event the exoneration of the Tribunal 
until the report of the Tribunal is pub- 
lished. The mere fact he has given 
evidence may not put an end to the 
gossip ; it may go on circulating. I am 
all in favour of the report of the 
Tribunal being published as early as pos- 
sible in cases like that, since that is what 
will _ exonerate and put an end to the 
gossip. If one thinks back to the 
Denning Inquiry, I am quite certain that 
a great many people were anxious to 
answer the gossip which was circulating, 
but I do not think they suffered by the 
fact _ that the evidence given to that 
inquiry and by them was not made 
public at the time it was given. 

599. Was not the Denning Inquiry 

rather an exceptional inquiry in excep- 
tional circumstances? Yes, I entirely 

agree about that. It might have been 
entirely frustrated if the witnesses had 
not been prepared to speak, but the 
Denning Inquiry was a case where there 
was a great deal of very unpleasant 
gossip circulating about all manners of 
people. If you take the Bank Rate 
Inquiry, the accusations there were fairly 
specific. I mean that there had been a 
leak in respect of the Bank Rate, you 
had to trace all the various sources to 
find out where they led back to, and 
they sometimes led to very curious pieces 
of evidence being given. And the same 
with the Vassall Inquiry. There again, 
I think that you got gossip really 
prejudicing a witness much more in the 
Denning type than in the others. 

600. Another point has been made to 
us on this topic. It is suggested that if 
the evidence is given in public it quite 
often leads to witnesses who are reading 
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about it coining forward with some very 
valuable piece of information. What do 
you think about that? 1 cannot re- 

member now whether any information 
came to us in the Bank Rate Inquiry 
(1957) as the result of publicity. I do 
not think it did. I cannot speak of 
the Vassall Inquiry. There is always 
a chance, of course, and indeed that 
is one of the arguments always put for- 
ward for retaining committal proceed- 
ings, that publication of the case for the 
prosecution may lead to witnesses com- 
ing forward for the defence. I am rather 
doubtful whether in this field, if you 
look at the kind of inquiries that have 
been held, whether there really is much 
in that. There is so much publicity 
about the matter before the Tribunal 
is appointed that I would have thought 
that would have led to all the witnesses 
who have something to contribute 
coming forward. 

601. Mr. Heywood : Lord Dilhorne, 
with regard to your suggestion that the 
evidence ought not to be published until 
the report is issued, I wonder if that 
would serve what is quite often the real 
purpose of the inquiry ; that is to say, 
to allay public anxiety and to disclose 
whether or not public men involved in 
the matter are men of integrity. The 
doubt arises in my mind from this 
point of view. The people who gossip 
may not be the people who will read 
the report and the evidence when it is 
published. The reports are not likely 
to sell as largely as the newspapers 
would sell and if a witness who has 
made damaging statements is destroyed 
in cross-examination and that is reported 
in the Press I should have thought that 
was a very effective way of establishing 

public confidence? It might be so in 

some cases, but I do not think, for 
instance, the destruction of one witness 
in cross-examination in the Bank Rate 
Inquiry would have satisfied people that 
there had not been a leakage. I would 
say also that I have never heard the 
procedure of Select Committees in the 
Commons and the Lords, and the Com- 
mittee of Privileges of the Commons, 
criticised in that respect. The Com- 
mittee of Privileges is quite a good 
example because there, of course, you 
usually have people whose conduct has 
been impugned and who have to give 
an explanation or deal with it. There 
again, none of the evidence is published 
until the report of the Committee is 



made. It is the report of the Committee 
or the Tribunal which I am sure will be 
fully reported in the Press which is the 
real answer to all unfounded gossip and 
unfounded accusations. 

602. But you could not fit the Marconi 
inquiry satisfactorily inside your answer 

could you? 1 would have thought so’ 

You would have had the whole of the 
evidence published verbatim in the 
report. It is not as if you are keeping 
anything back. It will all be public 
and I think it has got this advantage’ 
You might in, say, one day’s evidence 
have some very alarming evidence given 
widely spread, and two days later that 
evidence completely answered. I do not 
think that that is going to help to 
exonerate the witness. The first day’s 
evidence can do tremendous damage. 1 
think myself the only way that you can 
really satisfactorily avoid that damage is 
if you are prepared to say : “ Evidence, 
yes, publish by all means, and the whole 
of it, but publish it with the report". 

603. But with respect it is not the 

evidence that is given that is usually 
most damaging, it is what is said and 
what is believed before any evidence is 
tendered at all, before the Tribunal 
opens. The reason for a Tribunal quite 
often is that these rumours are circu- 
lating and have to be investigated. 

I am not sure I would wholly agree with 
that. I quite agree, taking the Bank 
Rate case with which I am most familiar, 
that you had all these rumours, but on 
the information that came to light I felt 
it my duty to open the case and some 
of the openings were very critical. I am 
not at all sure if some of the cases I 
opened on a statement given to me by 
a witness were not really much more 
damaging to individuals than any general 
gossip that had been floating around 
about a bank rate leak. 

604. May I, before any of my col- 
leagues intervene, ask you about another 
matter? You take the view, I gather, that 
the Attorney ought always to take part 

in the proceedings of the Tribunal. 1 

qualify that to some extent, as I think I 
did in my statement. If it is a major 
inquiry, and some of them under the 
Act have not been of a major character, 
I think the answer is, “ Yes, unless he is 
personally involved 

605. Do you think that is quite satis- 
factory when members of the Govern- 
ment or prominent members of the 
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Opposition are involved? Would not 
the public perhaps feel better satisfied if 
independent counsel were employed both 
to examine and cross-examine important 
public men, so that there can be no sus- 
picion either that the cross-examination 
is less severe than it might be because of 
politics, or more severe than it should be 

because of politics? 1 should be very 

sorry if this Commission recommended 
that, for the reasons I have already given. 
If you once say that an Attorney-General 
cannot be assumed to act completely im- 
partially when he is discharging a legal 
function, then you will have questions as 
to the propriety of his conduct in appear- 
ing in certain prosecutions. I think it is 
perfectly possible for the Attorney to do 
his duties, and I certainly think that Lord 
Shawcross did not fail in any respect in 
the discharge of his duties in the Lynskey 
Tribunal ; and I do not think that there 
is much substance in the view that the 
public think that a Law Officer will 'either 
be pulling his punches or punching unduly 
hard because of the risk of being criti- 
cised by the Press. I think you have the 
full record there to show how thorough 
an investigation has been made. For 
instance, if at the Bank Rate Inquiry 
people had not thought that the matter 
had been fully investigated, then there 
would have been a very real criticism, I 
have no doubt at all, and rightly ; but I 
do not remember a word of criticism to 
suggest that other stones should have 
been turned or other inquiries made, and 
I think that is the real answer. 

I would like to add this. It is not a 
task, I think, that any Attorney would 
wish to have thrust upon him. I 
certainly did not like it at all, but I 
came to the conclusion (and I did con- 
sider it very carefully, as I know Lord 
Shawcross did in his case) that it was 
my duty as Attorney-General to do it. 

I think it is the duty of an Attorney- 
General, who has a special position with 
regard to the public interest different 
from other counsel, to undertake it. 

606. Lord Stuart: On that point, 

could I ask one question? The law 
certainly does not say that it must be 
the Attorney or a Law Officer, but you 
see no objection, in those cases where it 
may be preferable, for other counsel to 
undertake it?- — —I do not. For instance, 
in the Waters case, the Lord Advocate 
was indirectly involved and he was abso- 
lutely right to say that he would not be 
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the right person to conduct the proceed- 
ings. 

607. I think we are all particularly con- 
cerned with witnesses who suffer from 
unfair or untrue insinuations. Do you 
think that your system of not publishing 
the evidence until the report is issued 
would not prolong the agony, so to 
speak?- — The agony would be pro- 
longed in so far as the agony depended 
upon gossip. It would not be agony 
created by what was happening at the 
hearing. That would still be in private 
until the report was published. I was 
very concerned about that at the Bank 
Rate Inquiry. I did not see how you 
could avoid that in certain cases if 
you opened the case (and I thought that 
was absolutely essential) properly and 
fairly on the statements that you had 
been given. I do not feel, if I may come 
back to this for a moment, that just to 
allow an opening statement to be made 
by counsel for a witness whose conduct 
might be impugned, immediately after 
the opening statement of the case he 
has to meet, will really satisfy anyone at 
that stage. They really want to hear 
what evidence there is in support of the 
accusation and what evidence there is 
in answer. As I have said, I do not 
see any objection if counsel want to make 
that opening statement, but I doubt 
whether any opening statement in reply 
will be effective in preventing that kind 
of damage being suffered. 

608. Chairman : I suppose if a man is 
really innocent and has nothing to hide, 
little could be as effective as what he 
himself says in the witness box under 

cross-examination? Yes, he will want 

to get in there as quickly as possible. But 
coming back again to my own experience, 
you get a number of statements from 
people and they do build up into what 
appears to be something of a case. You 
open it, and then the witnesses give 
evidence. They have given their state- 
ments, but they may not come up to 
their statements. I would have thought 
that most counsel would have preferred 
not to open a case for what one might 
call the defence (although there is in 
fact no defence) until they have heard 
how far those witnesses come up to their 
statements. 

609. I was really thinking of this in 
connection with the suggestion that none 
of the evidence should be published 
except with the findings of the Tribunal. 

D 
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There is, of course, a great deal to be 
said for that, and also the other way. 
But whatever may be said one way or 
the other would apply equally, would it 
not to, say, an action for libel or an 
ordinary criminal case, or indeed any 

case? x do not think it does. I do 

not think inquisitorial inquiries by a 
Tribunal appointed under this Act are 
comparable in any sense with litigation. 
Litigation is something that you may 
start yourself or may have to resist, and 
I think it is recognised and right for the 
administration of justice that there should 
be full publicity. I do not myself see 
that it necessarily follows that the evi- 
dence should be published de die in diem 
in relation to a Tribunal under this Act. 
There are, after all, a large number of 
precedents for non-publication de die in 
diem ; I have never heard any criticism 
directed at the Committee of Privileges 
or Select Committee for failure to publish 
every day the evidence that is given each 
day. 

610. Mr. Butterworth: You would pre- 
sumably foresee that the hearing should 

be in public? 1 see no objection to 

that at all if the evidence is published 
daily. Indeed, I would be very much 
against enlarging the present powers to 
sit in camera because I think that if you 
once said that you were going to sit in 
camera and you had to give your reasons 
— because it may do damage to the wit- 
ness’s reputation — you have done the 
damage. 

611. Lord Goodman: The hearing 

should be in public but the proceedings 

should not be reported? 1 do not 

think the proceedings should be reported. 

612. That is something of a novelty, is 

it not? Whether the hearing should 

be in public is again an arguable matter 
because, after all, the Select Committees 
are not in public and the Committees of 
Privileges are not in public. 

613. That is what I was really intrigued 
about. You were not suggesting that the 
hearing should be in public and not 
reported? Because that would present 

several difficulties. 1 think that is 

probably the worst of both worlds, be- 
cause then you will get gossip circulating 
about what takes place at the hearing, 
you will get a great queue of interested 
people there who will come out and give 
a report, probably much exaggerated, of 
what I hey have heard. 



614. Chairman: Supposing you post- 
pone publishing all the evidence until the 
end. A few people get in and hear, and 
somebody then starts rumours about 

what they have heard That is if you 

had it open to the public. 

615. But you would have it open to 

the public? 1 do not think I should. 

I think you get probably the worst of 
both worlds if you have members of the 
public sitting in listening to the evidence 
and going out and circulating it, ringing 
people up and telling them about what 
has happened, and giving a garbled ac- 
count. I think that is probably worse 
than having the glare of publicity on 
the whole thing. After all, all these other 
committees to which I have referred do 
not sit in public. 

616. Lord Goodman: 1 wonder if you 
could comment on this, because it seems 
to me to create a special risk in relation 
to what otherwise seems a very attrac- 
tive way of doing it. From the Denning 
Report a rather unusual situation arose 
which created its own crop of rumours. 
The very fact of it being held in private, 

I think everyone would agree, created an 
extraordinary crop of rumours that have 
never been resolved. Stones of what 
Lord Denning did or did not hear and 
who was called to give evidence almost 
exceeded the rumours that he was investi- 
gating. Is there not a very great risk, 
if you have these proceedings in private, 
that you may set up this crop of rumours 
that never gets caught up with at all? 

1 was wondering whether that was 

really quite a true assessment of what 
happened in the Denning Inquiry. There 
was a crop of rumours affecting large 
numbers of individuals, but I did not 
know that there were so many rumours 
running around about what Lord Den- 
ning had done or said or what had hap- 
pened when he saw the witnesses. I 
did not myself hear anything about this. 
This was, of course, an unique inquiry 
because it was not held under this Act 
and yet I think it is true to say that even 
without any of the evidence being pub- 
lished there was a complete acceptance 
of his report. I think that when that 
report came it put an end to all the 
rumours. I did not hear them after- 
wards. 

617. I mean we all heard definite 
stories and there was a particularly un- 
healthy atmosphere in which they 
emerged. I have not a shadow of doubt 
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that the report did a great deal of good, 
but I think it is quite right to say that 
to this day there are rumours circulating 
about the evidence that he took (which 
I do not doubt there is not a shred of 
truth in) and stories about witnesses he 
saw and so forth that could only have 
arisen because the hearing was in private. 

I wonder if it is not really a very grave 
danger of the procedure, that on the 
whole, if you are dealing with something 
that requires a slightly clinical approach, 
you do not have to accept the risk that 
the report will not entirely quell all the 

rumours. 1 doubt very much whether, 

if that inquiry had in fact been held in 
public, you would have got anything like 
the information which did come before 
Lord Denning. But that is another mat- 
ter. I doubt very much whether there 
is really all that substance in that. All 
kinds of rumours were current at that 
time and large numbers of people were 
making them up. I thought nearly all 
the rumours were dissipated when Lord 
Denning’s report was published ; I did 
not hear any more. 

618. I must say, from what I heard 
and was told, I think that that is rather 

a sanguine assessment. 1 do not 

know, of course, what the evidence was 
that he heard, but I am not by any 
means certain that if that had been pub- 
lished it would not have led to even 
more damaging rumours. 

619. I wonder if that does not raise 
another question, a matter of very special 
concern to this Commission, about the 
circumstances in which a Tribunal ought 
to be set up. Should one perhaps con- 
sider the propriety of setting up a Tri- 
bunal to investigate a number of vague 
and undefined rumours? Would you in 
your very authoritative position think 

this is a sensible thing to do at all? 

I think the public disquiet may be such 
as to make it inevitable, but I am quite 
certain it is something which should be 
done with the very very greatest pos- 
sible reluctance. I think the same 
applied in relation to the Bank Rate 
inquiry. It was not, if my recollection 
is right, until there were what appeared 
to be personal accusations of miscon- 
duct that an inquiry was appointed. I 
think that when these kind of suggestions 
are made, it may compel the appoint- 
ment of an inquiry. 

I think the atmosphere was such, the 
gossip was such, and the rumours were 
8' , “7 



such, that one had to have some form 
of inquiry into the Profumo business and 
its repercussions. It was a very real 
problem as to what form that inquiry 
should take. The light of publicity is a 
very good thing and very salutary, and I 
am not against it. Indeed, I would be 
in favour of all evidence being published, 
but for this particular and special kind of 
inquiry. Under this Act, the whole 
thing would have had to be in public, 
every day’s proceedings reported, no 
power to sit in camera, and I doubt 
very much whether in full public the 
investigation could have been so 
thorough. 

That is, I think, another argument. I 
think a witness may be more willing to 
talk knowing that whatever he says will 
be published in due course, published 
with the report upon it, than to say 
things which are going to be reported 
on that very evening and the next morn- 
ing in the national press and which may 
lead to very damaging gossip about the 
parties. 

620. I wonder if I might ask you 
something about the Attorney-General? 
Would you say, as an ex Attorney- 
General, that Attorneys-General are not 
more sensitive about the possibility that 
people will infer something from their 
non-appearance at a Tribunal than the 
rest of mankind, if I may put it that 
way. There have been a number of 
occasions on which the Attorney- 
General (not in any blameworthy sense 
at all) has been or would have been 
very heavily involved. I instance the 
fall of the first Labour Government 
when Sir Patrick Hastings was heavily 
involved and I think there was a call 
for a public inquiry instead of the 
Labour Government resigning. If that 
had happened, Sir Patrick Hastings could 

not have appeared. No, he would 

have been personally involved. 

621. I think that if there had ever 
been an inquiry directed to some of 
the issues in the Profumo case, the 
Attorney-General might never have been 
able to appear because his conversations 
and advice given to Mr. Profumo might 

have been referred to. In any case 

where there is any personal involvement 
he obviously could not. 

622. Out of the relatively few inquiries, 
there have been quite a number of 
cases where the Attorney-General him- 
self might be involved, as I say, without 
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any blameworthiness. What worries me 
is the idea of an established convention 

that he has to appear. 1 would not 

do that, I am not asking that. I am 
saying that it should be left to the 
Attorney of the day to decide. What 
I am against is any suggestion being 
made that it is wrong for him to appear. 

623. I am not sure that my point is 
not valid even without a convention. 
If it is the general practice for him to 
appear, may it not then be (quite wrongly 
but arguably) inferred by his non- 
appearance that there is some sinister 
reason for his not being there? Are 
not you rather weighting the scales 
against the Government in that case? 

1 do not think so. I have limited 

my answer to saying that I felt it was 
his duty when he was not personally 
involved in a major inquiry. If you 
have something like the Bank Rate 
Tribunal, or the Vassall or Lynskey 
Tribunals, I would think it was the 
duty of the Attorney to appear. 

624. You have put the case on the 
very wide professional ground that if 
you deny or challenge his right to 
appear in these proceedings, you are by 
inference challenging his right possibly, 
or his eligibility, to appear in other 

cases. 1 do not think I am putting it 

by inference. I am saying that the next 
thing to be challenged would be that. 

625. I wonder whether that need 
follow. If he says, “ I will abstain from 
all the proceedings involving the Gov- 
ernment of which I am a member ”, 
is that not a franker recognition of his 
true position than some of these his- 
torical actions that have given rise to 

these problems? 1 think there would 

be more force in that argument if there 
were valid criticism which could be 
directed against Attorneys who have 
felt it their duty to conduct proceedings. 

62 6. There has been some criticism (I 
will not say from anyone who has 
occupied quite your position but not 
far removed from it) that it imposed 
too much of a strain on them. — -Cer- 
tainly, it was not work that I welcomed. 
I do not think any Attorney would 
welcome the work. I know Lord 
Shawcross did, and I certainly did, think 
it was an inescapable duty. I considered 
it very carefully at the time and felt 
that an Attorney has a special responsi- 
bility for the public interest rather 



different from other counsel. On occa- 
sions, of course, when you are dealing 
with it your approach may be a little 
different, from the public interest angle, 
from that of ordinary counsel. You are 
in a slightly different position from solici- 
tor and counsel in the sense that you 
can say: “No, I am not going to do 
that ; that would not be fair ”, or “ I want 
that thoroughly investigated ”, 

627. Chairman: Counsel can do that. 

He can do it but he is not in quite 

the same independent position in relation 
to, say, the Treasury Solicitor as the 
Attorney-General is, or a Law Officer is. 
That is the point I am making. Counsel 
can do it but it is easier for a Law 
Officer. 

628. Mr. Butterworth: I find this 

suggestion that the evidence should be 
published at the time of the report has 
many attractive features to commend it, 
but I wonder if I can come back to it 
again because I still wonder whether it 
is possible to combine this with the 
Tribunal being held in public. Do you 
not think that there might be some diffi- 
culty (these Tribunals having been held 
over the years in public) as a result of 
suddenly changing the situation and start- 
ing to hold them in private? 1 think 

that that certainly would be a difficulty. I 
think it certainly would be liable to be 
criticised by the Press, but I would hope 
that the Press would understand not that 
they would not see the evidence, but that 
the publication of the evidence and its 
being made available to them was only 
being postponed. But I do not see any 
other way of overcoming the difficulty 
of individuals being liable to suffer very 
serious injury because of allegations that 
they have to meet being deployed before 
the Tribunal before any adequate answer 
can be given by them. But for that diffi- 
culty I would have been very happy to 
go on as we are, but ever since that Bank 
Rate Inquiry I have thought about ways 
in which one could avoid this unjustifi- 
able damage to individual reputations and 
I see no alternative way. Again, _ the 
Committee of Privileges has sometimes 
had people before it whose professional 
reputations have certainly been affected, 
and they might have been very adversely 
affected if each day’s hearing had to be 
made public and published ; whereas at 
the end of the day, when the report of the 
Committee was made, the matter was 
put in perspective, the evidence was all 
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available, and I do not think they 
suffered any injury at all. I do agree 
that the change would be very difficult 
and would want a good deal of explain- 
ing. 

629. Would you think that the injury 

that arises or is liable to be caused to 
individuals falls into two main cate- 
gories ; that which is caused by the 
rumours that circulate before the 
Tribunal is held, as a result of which 
probably the Tribunal is brought into 
being, and the injury which is caused be- 
cause of the publication of evidence at the 
time of the sitting? Yes. 

630. If that is so, one is really direct- 

ing one’s attention to preventing the 
second kind of damage? Yes. 

631. Which could be prevented by not 
publishing, even if the Tribunal continued 

to be held in public. Y ou say, “ even 

if the Tribunal continued to be held in 
public”. If I might just make this 
comment on the rumours affecting a 
witness’s reputation which circulate 
before the Tribunal starts, I do not think 
that the delaying of the publication of the 
evidence would have any material effect. 
The damage is done before the Tribunal 
is appointed. But when you get on top 
of such rumours a case outlined based on 
witnesses’ statements, and the witnesses 
coming in may take up several days 
giving evidence in support of that state- 
ment, then the earlier rumour gets tre- 
mendous confirmation and great damage 
can be done which I do not think is 
entirely negatived by publication later of 
the report of the Tribunal. You cannot 
do much about the rumours before the 
Tribunal is appointed. That is why I 
think it is so important to secure that 
the damage is not done by the evidence 
being heard, and that is why I am in 
favour, even though it is a major change, 
of adopting the Parliamentary Select 
Committees’ procedure of publishing the 
evidence with the report. 

632. I understood you at an earlier 
stage to be saying that you would not 
be willing to give the Tribunal greater 
powers to sit in camera because the 
moment it sits in camera this casts a 

reflection upon the witness. It has to 

give the reasons. 

633. You are now really stating some- 
thing rather different, are you not? You 
are saying that the Act ought to put 

the whole proceedings in camera ? 

Yes, I am: the proceedings in camera 

84467 



but the whole evidence publishable and 
published. When you have cases where 
the inquiry is conducted in camera on 
grounds of security you do not see the 
evidence which is given in camera. I 
am in fact suggesting that the proceedings 
should be in private as they are in Parlia- 
ment. That is a very different thing from 
being partly in public and partly in pri- 
vate. If they are sitting partly in public 
and then want to go into camera, a 
reason has to be given for it — security 
or so on — and once you say that the 
reason is something which damages that 
witness, you have done the damage. 

634. Chairman : I can see that there is 
a great deal to be said in favour of this 
proposal in so far as it will protect wit- 
nesses in certain cases. But since no 
Tribunal should be set up save in really 
important cases where there is urgent 
public concern, I wonder whether or not 
it would help to allay that concern if the 
inquiry before the Tribunal was in pri- 
vate. That is one point, and the other 
is this. We have had two, if not three, 
witnesses here who represented persons 
against whom all sorts of rumours had 
been circulating, who said, “ Please let 
us have these proceedings in public ; we 
were most anxious to give evidence in 
public ”. 1 do think it is a diffi- 

cult problem. With regard to the first 
one I think it depends very much upon 
the status of the members of the Tri- 
bunal. I think you had evidence of that 
in relation to Lord Denning. It is quite 
true that other cases might occur where 
that status would not stop criticism. But 
when I speak of sitting in private you 
must bear in mind that the whole record 
will be published ; then the criticism may 
or may not be met. I do not believe 
that de die in diem publication of evi- 
dence necessarily allays criticism or 
makes the public think the Tribunal is 
functioning properly. It may or it may 
not. 

With regard to the second point about 
witnesses suffering from pre-inquiry 
gossip which may be of a very damaging 
kind, I wonder very much whether a 
public denial by them is really going to 
do them all the good that they think 
it will. After all, a public denial can 
be done without any Tribunal being 
appointed. The exoneration comes not 
from what they say but from the report 
of the Tribunal, and they can make a 
public , statement any time they wish to 
m ariswer ; and, of course, they may be 
D 2 
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able to do something to protect them- 
selves by instituting legal proceedings, 
although in relation to some of the gossip 
this is very difficult to do. 

635. Mr. Wade : Might I ask you one 
question, Lord Dilhorne? I think it 
arises really on the earlier part of your 
remarks when I think you were assum- 
ing that the normal course of events was 
happening and all the evidence was 
published from day to day, as is the usual 
practice. Do you think there would be 
any possibility of meeting the danger that 
you mentioned by some other sort of 
device to see if there really was a case 
before the blast of publicity begins? You 
mentioned that it was rather like a 
prosecution ; that is to say, having a 
police charge against you. If you are 
being prosecuted, you have at least the 
assurance that somebody impartial and 
responsible has looked at the evidence 
first and decided that it adds up to a 
prima facie case. In a case like the 
Bank Rate, it turned out in the end that 

there was really nothing. No, it did 

after investigation, but I think again 
there are two things involved there. I 
do not think that where (to take the 
Bank Rate case) there is general disquiet 
about the bank rate being leaked, that 
any preliminary inquiry would have 
served any useful purpose at all. Public 
pressure was such that a resolution had 
to be passed to appoint a Tribunal. I 
think that in relation to security, the 
procedure suggested by Mr. Harold 
Macmillan, the Standing Security Com- 
mittee, is a very good one. I do not 
think it would be operable in relation 
to things like the Bank Rate leakage or 
that type of inquiry. 

When it comes to the evidence, what 
happens, of course, is that you see the 
statements of these witnesses, you go 
through them, further inquiries are made, 
and you treat them just as you treat any 
brief that is delivered to you. If there 
is no case, you are only too delighted to 
get up and say, “ I have got nothing I can 
bring to the Tribunal which requires any 
investigation at all ”, and so on, and I 
think I more or less indicated that in 
some instances in that Tribunal. But 
where you think after that inquiry (which 
is, in a sense, a preliminary investigation) 
that there is some matter which still has 
got to be looked into whatever the answer 
may be, I think that is then the job of 
the Tribunal to do and it is not much 



good having a preliminary inquiry to do 
that. But I do not see how in the 
ordinary range of case, leaving on one 
side security, a preliminary inquiry be- 
fore the appointment of a Tribunal can 
be made to operate. If the public interest 
is so great that you have got to have this 
resolution, then I think you have got to 
have it whatever the ultimate result may 
be. 

636. I think that in the case of the 
Bank Rate there was a private inquiry 
by the Lord Chancellor, who said that 
he did not think there was any evidence. 

1 do not remember whether Lord 

Kilmuir — you may be quite right that 
he did— may have been asked to make a 
preliminary inquiry, as indeed I was in 
the Profumo business. It may well be 
that he did. If he did, it did not really 
serve a very useful purpose because he 
reached the same conclusion as the 
Tribunal but still did not satisfy public 
opinion and the Tribunal had to be 
appointed. 

637. 1 think that was obviously because 
he was a member of the Government! 

1 would have doubted that very 

much. I would have thought that that 
was almost certainly not the reason so 
far as the Lord Chancellor was con- 
cerned. I think the public would gener- 
ally accept the Lord Chancellor’s view 
as to the inquiry, whatever party he 
might belong to, but they might well 
take the view that he had not had the 
opportunity of making a sufficiently full 
inquiry. A preliminary inquiry cannot 
be a complete inquiry. But I would 
not have thought it was the other reason 
at all. 

638. At all events, the Government was 
obliged, despite the preliminary inquiry 
and the announcement of the result of it, 
to proceed with a Tribunal of Inquiry. 
The point behind my question was 
whether you could not devise somebody 
other than a member of the Government 
to conduct the preliminary inquiry which 
would obviate any suspicion that it was 

not a completely satisfactory inquiry. 

I do not see why it should be assumed 
that the Lord Chancellor could not 
conduct a completely impartial inquiry. 
I do not think that ought to be assumed, 
I am sure he can. It is, of course, the 
same in the case of the inquiry I made 
in the Profumo case. It did not stop 
there being a further inquiry, and I doubt 
very much where public disquiet is really 
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aroused whether a preliminary inquiry by 
anyone will take the place of an inquiry 
before a Tribunal. 

639. Lord Goodman : On this point, I 
could ask you your view on what seems 
to be the American system. We have 
the advantage of evidence from an 
American Senator. What they do seem- 
ingly is this. They do not try to have 
a preliminary inquiry, but something that 
they call an executive session, and they 
start off by hearing the evidence against a 
particular witness in private in this execu- 
tive session. If they then think that there 
is something worthy of public investiga- 
tion, they open the doors and it becomes 
public. If they think that there is 
nothing to it, no more is heard of it 
so far as that man is concerned from the 
public point of view ; no story is pub- 
lished and no evidence started. Do 
you think that might be a practical 

method of procedure? 1 am not 

really familiar, apart from the outline 
you have given me, with the American 
procedure. But in a case like the Bank 
Rate Tribunal, of course, where the 
Attorney is not doing anything but pre- 
sent the case before the Tribunal, 
members of the Tribunal will see copies 
of statements obtained from all wit- 
nesses. If they come to the conclusion 
that it is quite unnecessary to call wit- 
nesses dealing with a particular aspect 
of the case, they will certainly notify 
that view and that will be that. In a 
sense they would perform that role. 

640. They in fact do the same thing? 

Yes. And I think it is apt to be 

overlooked that the Attorney-General 
or whatever counsel is appearing is really 
the agent for the Tribunal in presenting 
the case for inquiry. I think it is very 
wrong for the Tribunal to have to under- 
take the cross-examination itself, and the 

{The Witnei 



Attorney-General or counsel is really 
doing that task for them. If the Tri- 
bunal have seen all the statements given 
by the witnesses, if they do not want a 
particular line of inquiry pursued, if 
they think there is nothing in it, it is 
very easy to intimate that. 

641. Chairman: I suppose, coming 

back to the point about preliminary in- 
quiries that if there really is serious pub- 
lic disquiet about a matter of grave im- 
portance, and there were a preliminary 
inquiry in private, and it is said that 
there is nothing in the allegations, it 
would do little to allay the public dis- 
quiet? 1 think that is right. 

642. If, on the other hand, the pre- 

liminary inquiry came to the conclusion 
that there was something further to be 
inquired into, it would merely be delay- 
ing the procedure? Yes. Certainly I 

think Mr. Wade is right that Lord Kil- 
muir did look into the Bank Rate busi- 
ness before the inquiry. They certainly 
had two instances of preliminary in- 
quiries which I will not say failed to 
allay, but did not calm down public 
opinion to the extent of making it un- 
necessary to appoint one of these Tri- 
bunals. 

If I might in conclusion say that these 
Tribunals are very blunt instruments ; 
once they start on their inquiries, no- 
one can tell what avenues they will be 
led down, or where those avenues will 
end up. I therefore hope Governments 
in the future, and particularly members 
of both House of Parliament, will recog- 
nise the undesirability of pressing for 
the appointment of such Tribunals ex- 
cept in really exceptional cases. 

643. Chairman: Thank you so 

much. 

withdrew.) 



Examination of Witness. 

The Rt. Hon. Viscount Simonds. 
Called and Examined 23 rd May, 1966, 



644. Chairman: Lord Simonds, I do 
not know what procedure you would like 
us to adopt. Would you like to comment 
on what you have heard Lord Dilhorne 

say? 1 must confess, my Lord Chair- 

84467 



man, that unlike my industrious prede- 
cessor I have not prepared any home- 
work in the nature of a memorandum 
for you. There are a few observations 
I might make, and then perhaps let you 
D 4 
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ask any questions you think fit ; if that 
would be suitable? 

645. Chairman: Certainly. Let me 

say at once, if I may, that my ex- 
perience of this sort of matter dates 
back a very long way. I was, as you 
probably know, one of the Tribunal of 
three in the case of the budget leakage 
which took place thirty years ago. Lord 
Porter — Mr. Justice Porter as he was 
then — Mr. Roland Oliver (later Mr. 
Justice Oliver) and I were the Tribunal. 
That was thirty years ago, and although 
it made a very vivid impression upon 
me which still remains, I have not really 
taken a great part in any of these matters 
since that date. There were two matters 
which impressed themselves upon me, 
and I would like just to mention them. 
There is a great difficulty, as you have 
realised, in presenting the case to the 
Tribunal. What I have to say in the first 
place is simply negative. What should 
not be done was what was done in the 
budget leakage case when the Attorney- 
General of the day, Sir Donald 
Somervell, called the witnesses, did not 
put any except purely formal questions 
to them, and then said in effect to the 
Tribunal, “Now go ahead ". That is the 
last thing that should be done. We are 
familiar, of course, with some foreign 
systems of jurisdiction where the judge 
is himself inquisitorial — does all the 
cross-examining and so on — but that is 
wholly alien to our practice in principle, 
and it is very undesirable. I think all 
of us who have been at the Bar know 
how very difficult it is if there is a wit- 
ness who is obstinate, evasive and so on, 
not to appear perhaps unduly severe in 
cross-examining him ; and if that is so 
it is very difficult to preserve — particu- 
larly to preserve in the eyes of the pub- 
lic — the appearance of impartiality. The 
first consideration which I would put 
before you therefore is to emphasise (I 
think I did emphasise this in a debate 
in the House of Lords) the undesirability 
of that practice being continued. I am 
happy to think that at a later date both 
Sir Hartley Shawcross (as he was then) 
and Sir Reginald Manningham-Buller 
(as he was) took the view which I 
preached, and examined with all neces- 
sary severity the witnesses who came 
forward. In connection with that evi- 
dence, I may say something not purely 
negative but positive. I think it is the 
positive duty of the Attorney-General 



in the first place to consider whether he 
should himself conduct the proceedings 
and I think that where the public interest 
is involved he should always do it. I 
quite agree with what Lord Dilhorne 
said — there may be cases of minor 
importance that ho can leave to some- 
body else — but we have to familiarise 
ourselves with the idea that just as the 
Lord Chancellor wears two hats— he is 
both a judicial officer and a member of 
the Government — so the Attorney. 
General wears two hats, and a great 
tradition has grown up, which I should 
be very sorry to see detracted from in 
any way, by which he does perform 
those two duties. He can act indepen- 
dently and impartially in cross-examin- 
ing members of his own Government; 
he does so, and should continue to do 
so, and I think we should recognise that. 
I should be sorry indeed if this Com- 
mission were not to affirm that it is the 
duty of the Attorney-General — or of the 
Solicitor-General — to perform the duty 
of counsel in the case, unless of course 
he is personally involved and different 
considerations arise. 

That is the first thing I have to say. 
The second is this. I think we all recog- 
nise what a supremely difficult job this is. 
I have always thought it was difficult 
and I think it more difficult after listen- 
ing to an hour’s discussion this afternoon. 
I think it is extraordinarily difficult to do 
justice not only to the person who ulti- 
mately comes to be charged, but to all 
other persons about whom rumours have 
been spread. What I would like to. see— 
and I am not sure how it can be accom- 
plished — is that before any person in the 
witness box is charged with anything, he 
should have ample time to consider pre- 
cisely what he is charged with. It is 
elementary in our system that before a 
man is charged he should know precisely 
what the charge against him is. He 
should have the opportunity of consider- 
ing it. He should have the opportunity of 
cross-examining the witnesses who speak 
to it. He should have the opportunity of 
calling his own witnesses to rebut it. 

In the procedure which was adopted in 
the Budget Leak case, it was extraordin- 
arily difficult to give effect to that, There 
were all sorts of rumours and charges 
made conspicuously against Mr. J. H- 
Thomas, and to some degree against Sir 
Alfred Butt, and the gentleman who went 
by the appropriate name of Kosher Bates. 
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Mr. Thomas went into the box and X 
think by that time it was fairly clear what 
were the specific charges which he had to 
meet, but they gradually developed in 
the course of the hearing. His counsel 
(I do not know whether you are calling 
Lord Morris of Borth-y-Gest as a witness 
— if my recollection serves me he was 
counsel for Mr. Thomas) can probably 
tell you much more about it than I can. 
I have the impression that that happened 
which ought not to have happened in 
that he did not know what were precisely 
the charges he had to meet. His counsel 
did not have the opportunity therefore 
of cross-examining the witnesses who 
spoke to it, and certainly did not have the 
opportunity of calling witnesses to rebut 
it until a very late stage. You may say 
of course that these are not criminal 
cases and the same rules do not apply, 
but I think in principle they do, for after 
all an inquiry may involve a man in the 
loss of his reputation and honour, which 
may be as dear to him as his liberty. 
Therefore I think we should be very care- 
ful in making any rules in these cases to 
ensure that that elementary safeguard 
for a man who is charged with anything 
should be preserved. If necessary, he 
should be given the opportunity of an 
adjournment. The witnesses should be 
recalled so that his counsel may cross- 
examine them, and he may take such 
steps in his defence as necessary. In a 
word, at the earliest possible stage a 
charge against anybody who is to be 
charged should be formulated with the 
greatest precision, and the necessary 
steps, which may involve the adjourn- 
ment, should be taken in order that he 
may defend himself. 

Those are the two points which remain 
in my mind after these thirty years as 
the outstanding features of these inquiry 
cases, and they lead me to say this and to 
emphasise what Lord Dilhorne said. It 
is a very undesirable procedure in my 
mind, and I think it is only where very 
grave cases arise where the public anxiety 
must be allayed, that the Act should be 
invoked. There will be a great tendency 
to invoke it unnecessarily. The Govern- 
ment are very much inclined to say, 
“ Let’s have an inquiry ”. They should 
not, unless it is a very important case. .. 

A very important question you were 
discussing at great length with Lord 
Dilhorne is the publication of evidence. 
I am bound to say that my reaction to 



this is rather against Lord Dilhorne. I 
think myself that no harm will come — I 
will not say no harm, but less harm will 
come — of complete publicity and the 
publication of the evidence, not only for 
the reason given for publication of the 
catalogue of proceedings before a magis- 
trate which is that the result may be to 
call the attention of the public to some- 
thing on which a member of the public 
can give evidence, but because on the 
whole I believe less harm will come to the 
unfortunate person about whom rumours 
have been current than if it is left out- 
standing for six months or may be more. 
So although I think it is very difficult, I 
would be against Lord Dilhorne and in 
favour of publicity at every stage. 

You do not need me to say anything 
of course about the undesirability of 
Select Committees. I am old enough to 
remember the Marconi inquiry ; I do not 
know whether Lord Stuart is? 

646. Lord Stuart : I was not in the 

House at the time. That was enough 

to put anybody off a Select Committee 
of that kind for ever and ever, although 
there was one in Dr. Dalton’s case. 

647. Chairman : That is about the 

only one since the Marconi case. 

Yes, there was one in Lord Dalton’s 
case, and it comes back to the fact that 
it was regarded as very unsatisfactory ; 
again party spirit showed itself. 

Nothing further occurs to me, my 
Lord Chairman. 

648. Mr. Heywood : I am sure you 
must be right, Lord Simonds, in what 
you say about J. H. Thomas not knowing 
exactly what was against him, but I 
should have thought in the general sense 
he knew perfectly well what was against 
him from the time that the matter was 
first raised ; namely, that he had been 
a party to disclosing items in the budget 
which had been used by some people 
for their personal advantage. I should 
have thought that that was perfectly well 
known before the Tribunal began at 

all. Yes, but it is not enough to Say, 

“You disclosed something”. He will 
find it much easier to defend himself if 
he is told exactly what it is he is sup- 
posed to have disclosed. I hesitate to 
speak about the criminal law in the 
presence of the Lord Justice (my ex- 
perience was not in criminal law), but 
surely it is right to say that a man 
charged with a criminal offence is en- 
titled to know exactly and in detail what 
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he is charged with? That is regarded 
as a necessary safeguard. 

649. Mr. Hey wood : But J. H. Thomas 
was not charged, was he? This was an 
inquisitorial investigation. He was not 
in fact charged at that time with any- 
thing. They were inquiring to see 
whether there was any truth in what was 

being said. But as soon as he was 

charged, he ought to have known exactly 
with what. 

650. Chairman-. Do you think that it 
would be a help if, whenever a statement 
is received which implicates X, Y or Z, 
the person implicated were served with 
a copy of the statement so that he sees 

what is going to be said? Certainly I 

think that would help. I would make it 
as closely parallel to proceedings in a 
criminal case as is possible in the cir- 
cumstances. 

651. It might be difficult to devise 
rules ; one could only, I think, state 

principles. 1 quite agree, and that 

is one of the difficulties in this case. 
There is such an infinite diversity of mat- 
ters on which public anxiety may arise, 
and which you wish to allay by a Tri- 
bunal of Inquiry, that you cannot really 
make any specific rule. 

652. Lord Stuart : You talked about 

your objection to, or dislike of, any 
Government setting up inquiries unless 
they were absolutely essential. The 
Act does, in clause 1, refer to matters 
of “ urgent public importance ”. It is in 
the Act really, I think. “ Urgent pub- 

lic importance ”? 

653. Those are the exact words, which 

I think were taken from a Standing 
Order in the House of Commons, No. 9. 
The only other thing I wanted to say was 
that your suggestion about my presence 
in the Marconi case was only two years 
out. The Act was in 1921 ; I entered 
Parliament in 1923. Very nearl 

654. Mr. Heywood : Marconi was long 

before that ; Marconi was in 1910 or 
1912. The Act arose out of an allega- 
tion made in a statement by Victor 
Loseby, who sat for East Bradford. I 
happen to know that because I was can- 
didate for ten years. 1 do not think 

T said anything inconsistent. It would 
be simply for the Government to decide 
what is of urgent public importance. 

655. Lord Stuart: But that is the 
problem. It is what every Speaker is 



faced with when deciding whether to give 
the adjournment of the House. 

656. Chairman: The danger is that it 

is often a very easy way out. -That is 

the danger. I am afraid you cannot 
get away from the fact that private 
persons are bound to be injured when 
an inquiry of this kind is started. Not 
only in reputation, because you cannot 
catch up a lying rumour, but it may 
be in costs too. 

657. Lord Goodman: May I ask one 
thing which arises out of your very 
interesting view expressed about the 
Tribunal questioning the witnesses them- 
selves and the unfortunate appearance it 
might give. To what extent did you in 
your Tribunal actually organise the con- 
duct of the proceedings, and to what 
extent do you think the Tribunal ought 

to do that? 1 think, Lord Goodman, 

it is very difficult to generalise. It must 
in the first place be left to the Treasury 
Solicitor acting, I suppose, under the 
direction of the Attorney-General; and 
then if at any stage it appears there are 
witnesses who might be called and have 
not been, the Tribunal would suggest that 
they should be, or invite the Law Officer 
to assume some line of inquiry which 
seems to be important. I do not for a 
moment suggest that the Tribunal should 
not have some initiative in that way. 

658. But you regarded it as the 
Tribunal’s responsibility to see that there 
had been a complete and thorough-going 
investigation of the matter — or the res- 
ponsibility, shall we say, of the Treasury 
Solicitor?-— I think it would be the 
duty of the Tribunal if it thought that the 
Treasury Solicitor had in any way fallen 
short of his duties. What is really analo- 
gous to that (although I deprecate very 
much the Tribunal taking a hand in 
cross-examination) would be that if it 
thought that counsel had fallen short in 
any way, it might very well take its hand 
to that. But, as the Lord Chairman 
knows, it is very undesirable for the judge 
to take too great a part in cross-examina- 
tion. In fact, it has sometimes in the 
past been ground for an appeal being 
successful that the judge has taken too 
large a part. But that does not mean 
he cannot ask a vital question at times. 

659. Lord Goodman : Somebody once 

counted the number of his interventions, 
I think! In the particular case with 
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which I was concerned, Lord Porter con- 
ducted the case marvellously, I thought. 
He had a wonderful temperament for it, 
and he did pursue the matter with some 
very evasive and contumacious witnesses 
without any appearance of partiality ; but 
it is difficult, Lord Goodman, if you are 
pursuing a man who you think is lying. 
It is almost impossible not to have the 
appearance of bullying him. 

660. Mr. Wade: I think this follows 

on from what Lord Simonds was saying. 
Does this not raise the question of 
whether the Attorney-General, or who- 
ever is the principal counsel in charge of 
the direction of investigations, should be 
regarded as counsel for the Tribunal or 
operating independently as a kind of 
prosecutor? He is acting quite inde- 

pendently, I think. He is giving the 
Tribunal all the assistance in his power, 
and he is bound to behave with absolute 
fairness. Just like any other prosecutor 
today he will not try merely to win the 
case ; his duty is to put all the facts 
before the Tribunal. 

661. It has been suggested to us, and 
I think indeed it is the present arrange- 
ment, that the Attorney-General acts, as 
it were, as the Tribunal’s agent. The 
Tribunal is investigating. It is a tribunal 
of inquiry ; it is conducting the inquisi- 
tion, and the Attorney-General is its 
agent for the purpose. In fact, as the 

{The Witne 



proceedings have gone, they seem to be 
drifting rather apart with the Attorney- 
General taking a much more independent 
position and really directing the inquiry. 
I was wondering whether there would be 
any objection to carrying that to the full 
length and recognising the fact that the 
Attorney-General should direct the in- 
quiry independently — or the Treasury 
Solicitor should — so that you take 
that duty off the Tribunal’s shoulders 
while reserving liberty to them if they 
think there is a gap in the evidence or 

something ought to be pursued. The 

Tribunal itself has not got the machinery 
for conducting any investigation or for 
summoning witnesses and so on. It must 
notify, it seems to me, the Treasury 
Solicitor or the Law Officer what its 
requirements are if they have not been 
satisfied at the outset. It is, as you 
say, the Tribunal which is the Tribunal 
of Inquiry, but still it inquires as the 
result of the investigations that have been 
made. 

662. Mr. Wade : That would seem to 
help the separation of functions which I 
think you were in favour of separating. 

663. Chairman : We are all most grate- 
ful to you for coming, thank you very 

much. 1 am very glad to come. It is 

raking up an old story, I am afraid. 
Thank you. 

withdrew .) 



Mr. T. D. Lucy. 

Mr. George Viner. 

Mr. Kenneth Morgan. 
Mr. Allan Lofts. 



Examination of Witnesses. 



National Union of Journalists. 



Called and Examined 24th May, 1966. 



664. Chairman: We are very glad to 
see you here, gentlemen. Perhaps you 
can help us solve some of our problems. 
We have all read with great interest this 
very clear memorandum which you have 
prepared and which, if I may say so, is 
very persuasive. I do not know what 
will be the best procedure to follow. 
I am sure that the members of the 
Commission will want to ask you ques- 
tions. It may be, however, that one or 



more of you would like to make some 

statement first. Mr. Lucy: Thank 

you, my Lord. I see that in our memor- 
andum we refer to some observations 
made in 1963 by Mr. Harold Wilson. 
We quote there what he said in 1963 : 
“The first thing we have to think 
about is whether the whole tribunal 
procedure is right. In the main, when 
the issue is not a justiciable one but 
one of construing the public interest, 
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then it is a question which should be 
decided by the House and not by the 
judges.” — 

which is substantially the point we put. 

“ When we delegate powers of 
examining in the public interest and 
establishing the facts to a judicial 
tribunal, and where there is a clash 
between the discovery of truth and the 
scruples, consciences and principles of 
some of the witnesses before it, then 
we ought to have a procedure under 
which the tribunal would come back 
to the House of Commons and ask for 
instructions.” 

Then we go on later to make some 
suggestions as to how this matter might 
perhaps be adjusted. We say: 

“ If Parliament is the highest court 
in the land, what requirement is there 
that it should delegate its authority to 
an ad hoc court composed of members 
of the judiciary? Without pretence to 
being authorities on constitutional law, 
we ask the question whether it would 
not be possible for all the powers of a 
Tribunal of Inquiry to be exercised by 
Parliament itself.” 

I think, my Lord and gentlemen, that 
is a logical extension of the observations 
which the now Prime Minister made in 
1963. 

665. One of the difficulties that has 
been suggested in relation to that argu- 
ment is that although Parliament con- 
stitutionally has the supreme power and 
many virtues, it is political and if matters 
of this sort are to be referred to 
Members of the House they are neces- 
sarily members of one Party or the other. 
In the past it has been tried and Select 
Committees have been set up, as you 
probably know, to hold inquiries of this 
kind. The Marconi case jumps to mind, 
and generally that was regarded as being 
a most unfortunate procedure, the 
reason being that in a matter where 
there is a political content the members 
of the Committee are likely to vote in 
accordance with whether they are mem- 
bers of one Party or the other. Yes, 

I think from such faint recollection as 
I have about the Marconi matter your 
observations would be quite right and 
that political content did emerge or was 
present all the time. I do not know 
whether it would be said that the last 
inquiry was of a political content. 



666. The Vassall case? Yes. It 

seemed to be a matter of public goodwill 
and public interest. 

667. The two are not mutually exclu- 
sive. -Not mutually exclusive, but it 

is almost impossible at any time to 
separate them and one must look at the 
preponderance of emphasis. I would 
say, with respect, that quite rightly the 
example you have given of Marconi 
would have that political background, or 
indeed foreground, but one would not 
have said that of the Vassall Tribunal. 
There were serious matters of the safety 
of the realm and the welfare of the 
Stale involved. There are many matters 
which are investigated by Parliamentary 
committees with regard to matters affect- 
ing the procedures of Parliament. 

My Lord, as you know, they must 
inevitably be composed of members of 
different Parties but nobody would sug- 
gest that these are investigated with a 
political bias. 

668. The difficulty I think about it is 
that in the past whenever there has been 
a Select Committee to inquire into some- 
thing of urgent public importance which 
is causing popular concern, it has never 
been a success in this country. I agree 
with you that the Vassall case was not 
pre-eminently political, but if you carry 
your mind back to the Budget Leak In- 
quiry, and the Lynskey Tribunal before 
the war, and really the Bank Rate Tri- 
bunal, all those had a very strong politi- 
cal content. We have heard a great deal 
of evidence from a variety of sources to 
the effect that whatever we should or 
should not do, we do not want to get 
back to a tribunal that is politically con- 
stituted. It does not follow that a Tri- 

1 bunal under this Act is composed of 
lawyers — it is usual for a judge to pre- 
side — but there is nothing in the Act 
saying it shall be composed of lawyers. 
The Union, of course, is not of it- 
self critical in any way of the manner in 
which a Tribunal is set up, its constitu- 
tion, or of the members of the Tribunal. 
But if it is thought by the Royal Com- 
mission to be invidious that this matter 
might be referred to Parliament (as I 
think was virtually implicit in what Mr. 
Wilson said), the Union would hope that 
you might consider whether in the ulti- 
mate, if somebody were believed to be 
in fault for refusing to answer a question 
which the Tribunal in its powers thought 
ought to be answered, the matter should 
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be transferred to the High Court. We 
question whether that is appropriate or 
right. 

669. This is really what we want your 

help about because this is the aspect that 
is worrying you, obviously enough, and 
this is one of the most important points 
with which we have to deal. We start 
from this, that quite apart from people 
disclosing their sources, which is a 
separate topic, you must have power in 
the proper case to make a witness answer 
a material question. The only power 
that any court or tribunal or Parliament 
would have if a witness refused to 
answer a material question would be 
to commit them. This is a function 
which I do not think could or should 
be abrogated. But the question that is 
really bothering you is what ought to 
happen in a case where a member of the 
Press, or indeed a member of the pub- 
lic, is asked to disclose the source from 
whence his information comes. That is 
right, is it not? That is true, sir. 

670. What can you suggest? I would 
like your help.-; — I would think in the 
first place that if a man is required by 
a Tribunal set up by the State to answer 
a given question, then of course the 
assessment of whether that question 
should be answered or not is manifestly 
one which in the first place can be de- 
termined only by that Tribunal. At that 
stage that right, as you have said, can- 
not be abdicated. The State has imposed 
that responsibility in that Tribunal. But 
so far as the man is concerned he may 
have ethical considerations, or they may 
be less than ethical considerations, but 
in the ultimate he refuses to answer. The 
problem then arises as to what, in the 
interests of the State, is to be done with 
this man. The only point I would make 
additional to what we have put in the 
memorandum (and on which you have 
properly commented as to the difficul- 
ties) is that though I am not here to seek 
to relieve the courts of responsibilities 
imposed upon them — they have never 
shirked those responsibilities — neverthe- 
less I think there is something invidious 
in an inquiry of this nature, which is not 
in the first place of itself justiciable, 
being then fobbed off, so to speak, to the 
courts where Her Majesty's judges are 
placed in the situation of condemning, in 
a sense, or committing a man who re- 
fuses to answer. 



It would appear to be more rational 
and consistent with the origins of such 
an inquiry that Parliament itself, when 
the situation occurs of a person refusing 
to answer something which on all con- 
ceptions of the people who have the 
interests of the State at heart he may be 
expected to answer (whether or not on 
the ethics of it he is right or wrong in 
refusing), should take the ultimate 
decision as to what is to be done with 
that man as the body responsible for 
initiating the inquiry. In other words, 
why should somebody be able to put 
in train a punishment notionally of this 
sort and in the ultimate not accept the 
responsibility of determining what is to 
be done? 

671' Lord Goodman'. I am somewhat 
puzzled about this because what would 
be the advantage of remitting this 
matter to Parliament or the House of 
Commons? Take the case that 
obviously exercises you and exercises 
everybody, the committal of the 
journalists in the Vassall case. Unques- 
tionably you would have a delay; but 
beyond question of doubt, if the House 
of Commons did its duty they would 
have committed the three journalists 
because they would have to uphold the 
authority of the Tribunal. What benefit 
is there in creating quite unnecessary 
delay where you are asked to report 
your conclusions on a matter of urgent 
public importance, and asking the House 
of _ Commons to do something that 
plainly can be done by a judge without 
much delay and where the result would 

be exactly the same? You have raised 

two points there. First, what is the 
benefit, and second, the matter of delay. 
The matter of delay, of course, is always 
a matter of degree. I know the courts 
of this country — we are all very proud 
of them — move with remarkable expe- 
dition, but none the less Parliament can 
also move speedily. So far as benefit 
is concerned this is not advocated by 
the Union on the grounds of sectional 
or professional interest, and I do not 
think any of my colleagues, unless I 
misunderstand them, are putting this 
matter forward as a matter of benefit. 
We are not asking that from the point 
of somebody’s benefit. I am merely 
putting it forward in a general way, 
which may or may not be acceptable, 
that in the ultimate the people who put 
in train some form of inquiry should 
themselves carry the responsibility and, 
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if you like, to some extent the odium 
of determining what should be done. 
Within my limits the only thing I plead 
in aid is that it seems to have been 
an idea which was sparked off by the 
present Prime Minister, which therefore 
I take it would give it some degree of 
being worthy of consideration. 

672. X do not think that we can 
accept the origin of a notion as neces- 
sarily making it better or worse, be it 
Prime Minister or anyone else! What 
X think is of importance is to see what 
this comes to in fact. It seems to me 
at the moment, with great respect, that 
you are arguing something of import- 
ance on a rather tenuous principle. If 
exactly the same result would be arrived 
at (and I think it inescapable that the 
House of Commons would undoubtedly 
have committed the journalists as being 
contumacious witnesses who were 
deliberately refusing to reply to a 
question which they had a duty to reply 
to) what conceivable point is there in 
remitting the matter back to the House 

of Commons? 1 quote the Prime 

Minister : “ In the main, when the issue 
is not a justiciable one but one of con- 
struing the public interest, then it is a 
question which should be decided by 
the House and not by the judges 

673. Chairman : This was not said 

in relation to the particular topic which 
we are now discussing — namely, in 
relation to contempt procedure — this was 
a view expressed at that time in relation 
to the Vassall Tribunal as to whether 
it would not have been better for that 
to have been referred to a Select Com- 
mittee of the House. Mr. Viner: 

With respect, my Lord, what Mr. Wilson 
did go on to say was, “When we dele- 
gate powers of examining in the public 
interest and establishing the facts to a 
judicial tribunal, and where there is a 
clash between the discovery of truth 
and the scruples, consciences and prin- 
ciples of some of the witnesses before 
it, then we ought to have a procedure 
under which the Tribunal would come 
back to the House of Commons and 
ask for instructions 

674. Yes, he does say that. He 

does say that. I think the real cardinal 
issue is just one of who is responsible 
for construing the public interest? Is 
it the courts, is it a judicial tribunal, is 
it Parliament? We have encountered 
this aspect in respect of another matter 



in regard to the Monopolies and Mergers 
Act. We gave evidence to the Royal 
Commission on the Press in favour of a 
Press Amalgamations Court, and we 
exchanged correspondence with the 
Prime Minister about the principles on 
which such a court should be based. 
We understand the view of the Govern- 
ment to be that where the public interest 
was the issue, and there was not a 
justiciable issue, it was for Parliament 
to determine and not the courts. This 
is not a view with which we necessarily 
identify ourselves, but it seems to be a 
very prevalent view in certain quarters 
in the Government, and possibly the 
previous Government as well. I think 
this is a central issue because the pro- 
cedure for contempt and punishment for 
contempt flows from the question of who 
determines the public interest. And I 
think, as you said at the beginning, that 
this is where the difficulty arises. 

675. This is the difficulty. This is not 
a question of public interest, this is a 
question of deciding whether a question 
which is being asked is material, and so 
vitally material, to the inquiry that it 
must be answered. As you say, the only 
persons who can really decide that issue 
are those people constituting the 
Tribunal. There seem to me to be several 
ways of dealing with it. It might be 
suggested that there should be some form 
of privilege written into the Act, but I 
for my part agree with Lord Goodman. 
I cannot see how you are going to gain 
anything by referring the matter back to 
the House. Of course, I believe you 
would be in this difficulty, that the 
House might well say, “We delegated 
our powers of inquiry to the Tribunal, 
and we shall delegate the whole of our 
powers to the Tribunal and leave it to 
the Tribunal ”. Indeed, we have heard 
a good deal of evidence to suggest that 
this would be a tidier way of doing it. 
“What is the point”, they say, “of a 
Tribunal which is presided over by a 
judge of great experience merely shifting 
the burden back to the courts or anyone 
else? The Tribunal ought to have the 
power to take appropriate steps if any- 
one wrongfully refuses to answer.” But 
when you talk about questions of ethics 
and conscience, these are really matters 
of whether they should form the basis 
of privilege, which is an entirely different 

thing. Mr. Morgan : We have not 

suggested that there should be some 
special privilege. I think, putting it at 
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its lowest, our argument would be that 
if there must be more than one body 
taking part in a decision on whether 
a matter is of the public interest, whether 
someone should answer a particular 
question, and whether if he does not he 
should be sent to prison, it is better to 
have two bodies in on this rather than 
to have three ; and I think the suggestion 
that the Tribunal itself should have 
power to commit, unless I am mistaken, 
was originally in the Bill. 

676. You are quite right. And it 

was at a late stage that it was taken out, 
I think in the second House and at a 
late reading. 

677. It was there thought to be a 

safeguard. To begin with, it would give 
slight pause for consideration on both 
sides and the High Court would be there 
to protect the man if he needed protec- 
tion. Yes. Mr. Viner: I think the 

problem we have tried to draw attention 
to is that the arrangement as it is at 
present separates the process of inquiry, 
or some portions of the process of 
inquiry, from the eventual trial and 
punishment, and as Mr. Lucy has said 
our feeling about the whole of this pro- 
cedure is that there is something wrong 
with the separation because we do not 
see how the process of the trial of the 
issue of contempt and whatever punish- 
ments are inflicted on those who are 
found culpable can be separated from 
the whole context of the inquiry con- 
ducted by the Tribunal itself. This is 
what we have tried to say, sir. We think 
there is some defect here, but it is very 
difficult, I must say, to find a remedy. 

678. Would you be in favour of trans- 
ferring the power as it was under the 

Bill originally to the Tribunal itself? 

Mr. Lucy : I would think on reflection 
that if it were thought that for any 
reason it is invidious to send the matter 
to Parliament, rather than it being left 
going the other way up to the law courts, 
there is much to be said for the matter 
being determined by the Tribunal. What, 
after all, is the purpose of putting a man 
of ability and education and experience 
in charge of a tribunal of that sort and 
then asking, indeed on these matters 
quite exceptionally, that it should be 
regarded in the ultimate as a contempt 
of court, and putting it to the law 
courts? We know, and you know far 
better, if I may say so, than anybody 



here, that in fact contempt of court 
really arises either because of some im- 
propriety in the face of the court — an 
interference with perhaps some pending 
litigation — or otherwise some disobedi- 
ence of an order of the court, and con- 
tained in these matters a refusal to 
answer a question which the judge 
believes is material to the inquiry and 
ought to be answered. It seems to me 
a very long way around that those 
matters should be taken to the courts 
and by some artificial device of this 
statute created into something which is 
not normally regarded as a contempt of 
court in its traditional concept. There- 
fore if Parliament ought not to deal with 
it because it is thought to be cumber- 
some or unavailing, as Lord Goodman 
has very properly commented, I person- 
ally, and I am only giving you a personal 
opinion on this, am constrained to be- 
lieve that it would be far better, far 
more logical, far more understandable, 
that it should be resolved by the Tribunal 
which is dealing with it. So far as 
some pause for consideration is con- 
cerned, that has already been exemplified 
by the very indulgent way in which the 
Chairman of the Tribunal dealt with it 
on that occasion, my Lord. He did give 
pause and an opportunity for reflection. 

Mr. Morgan : I think that might be 

the view of others of us here ; it is 
certainly mine. We have not considered 
it but the two people or bodies best 
able to evaluate the worth of this con- 
tempt, as it were, are either the body 
that determined the original inquiry or 
the Tribunal whose authority is flouted ; 
not a third body. 

679. There is something artificial, par- 
ticularly if you have a judge of some 
distinction presiding, to send the matter 
off to the courts of justice and make it, 
so to speak, notional contempt of the 
court, whereas it is in fact a contempt 

of the Tribunal. Mr. Lucy : Indeed, 

sir, yes. Mr. Viner : It seems more 

logical. The Tribunal is just an ad hoc 
branch of the High Court as I under- 
stand it. 

680. It has been given the same 

powers. 1 suppose in the original 

framing of the Act there might have 
been some thought to reserve to the 
High Court itself its traditional powers 
in matters of contempt. I suppose it 
was though that an appearance in the 
High Court would be a greater deterrent 
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than being dealt with for contempt be- 
fore the Tribunal itself. Mr. Lucy : 

The peculiar thing about the Act is that 
it has got some phraseology to the effect 
that if in fact the question that is not 
answered would be one which if it were 
refused in the High Court would be a 
contempt of court, then these things 
flow. It seems to be a somewhat cum- 
brous method of dealing with something 
which at its inception is notional con- 
tempt of court, yet the Tribunal, vested 
as it is with great responsibility and 
power, is deprived of dealing with it 
and turns it over to the High Court. 

I should think from the point of view 
of the general public also that there is 
something material for you, my Lord, 
and your colleagues to consider. Does 
it not seem somewhat harsh and in- 
vidious that a man when he is presented 
with the question which he does not 
answer, and he may well be given the 
opportunity of reflection, is involved in 
an additional form of anxiety or stigma 
by being taken from the Tribunal to 
the panoply of the High Court? I am 
not suggesting that any man who in the 
conception of the State does something 
wrong should have his situation 
alleviated, but none the less it seems 
consistent with the structure of the 
Tribunal, and perhaps in some degree 
with consideration for the individual, 
that he should not artificially be placed 
into the High Court. 

Mr. Viner : I suppose there might be 
some objection, my Lord, to extending 
the powers of a judicial tribunal of this 
character? I think people are somewhat 
sensitive, are they not, over special 
bodies of this kind with judicial powers 
being set up by Parliament? Though 
it is an exceptional body set up for 
exceptional occasions, possibly public 
opinion might be somewhat sensitive to 
extending its powers to a greater extent 
than they are already written down in 
the Act. I think possibly this is the 
thinking behind the original suggested 
alternative which was made in the 
House ; we are not resting on the words 
of the present Prime Minister by any 
means. 

681. I think you are probably right 
that any extension of the powers of the 
Tribunal or any enlargement of the 
power to commit, or any conferring of 
a power to commit for contempt, would 
be somewhat dubiously received. 1 



think this is so, my Lord, but this is 
really a very much narrower operation. 
If we take what was suggested by Mr. 
Wilson in the House in 1963, the powers 
of the Tribunal would in fact be more 
limited than they are now ; if they were 
unable to carry out their warrant from 
Parliament because they were obstructed 
in the pursuit of truth by the refusal of 
a witness to testify, then they would have 
to come back to Parliament and seek 
some new instructions. Quite obviously 
what was in his mind was not to extend 
the powers of the Tribunal but to 
restrain them. I do not think any of us 
here want to sit in judgment on this 
issue but nevertheless we see it as a 

pertinent one. Mr. Morgan : The 

other point made at the same time of 
course was that if the obstruction or if 
the embarrassment of the Tribunal at a 
witness’s refusal to answer is not such 
as to delay its work, but, if you like, a 
minor contempt, an embarrassment 
rather than a direct hindrance, then the 
Tribunal, rather in the way that a Select 
Committee might do, can go on to make 
its report to the House and to say in 
the report that this witness did this, that 
or the other ; obviously one cannot be 
sure of this, but which might well have 
been the nature of the contempt in, at 
any rate one and possibly more than 
one, of these three particular cases. 

682. I think everyone would be agreed 
that this power should be exercised only 
in the very last resort, and that if a wit- 
ness refuses to answer for what he con- 
ceives to be reasons of conscience on a 
matter which is not absolutely vital, the 
Tribunal in its discretion does nothing 
about it except possibly comment upon 
it in its findings, as you suggest. I 
think this would be accepted by every- 
one. The difficult problem is to know 
what to do in that case where the ques- 
tion is absolutely vital. Mr. Lucy: 

If it was thought against the background 
of this discussion to be invidious that 
it should go to the High Court and if, 
as Lord Goodman suggests, it would be 
unavailing to make the inquiry operative 
at the House of Commons level, and if 
it is also thought that perhaps opposi- 
tion would be taken to committal by 
the Tribunal itself, would not this 
restraint of which you have spoken, this 
opportunity of some further reflection, 
be obtained by the suggestion of the 
Prime Minister when he said : “ The 
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right course was for a Tribunal, in such 
circumstances, to suspend its activities, 
report to the House and require an 
affirmative resolution of the House 
before the institution of committal pro- 
ceedings for contempt ”? 

If you feel that it might be unaccept- 
able to public opinion that the Tribunal 
itself would commit, if there is some 
feeling that sending it to the High Court 
is repressive and cumbersome, equally 
cumbersome for Parliament itself to do 
the full inquiry, and for the reasons you 
have posed at the outset, would not per- 
haps the middle course be found in the 
suggestion that there would be some 
assessment of a particular question and 
the refusal, so that Parliament which 
originated the matter might determine at 
that point whether it was one which 
needed answer? 

683. Mr. Heywood: I wonder how 
far the objection of your members to 
disclosing their sources goes. Would 
your members refuse in a case of this 
kind (where they were not prepared to 
answer by word of mouth and be taken 
down by reporters) to write down the 
source and pass it up to the Tribunal, not 
to be seen by members of the public, but 
only perhaps a limited number of people, 
counsel and members of the Tribunal? 

1 think on the general basis of ethics 

the answer would be that the refusal 
ought to be the same whether it is written 
down or not. On a particular issue 
much would depend upon the circum- 
stances in which the confidence was 
conveyed, and probably the source of 
the information. In the ultimate the 
answer would be that if I am given 
something in confidence— and I am not 
now dealing with an issue of State — 
and somebody asks me to reveal it, in 
principle it is no different that I should 
give it in writing, in some limited range 
of communication, than if I were to 
announce it in public. I would take 
it that the fear of the person being in- 
terrogated is that if it is revealed to 
official sources, then in fact something 
must flow from it which may be in- 
vidious and perhaps punitive to the 
person who had given the information 
in confidence. So substantially, though 
this is of course a hypothetical ques- 
tion of itself, I should think almost 
certainly in all cases there would be 
a consistent refusal — I am not saying it 
is right or wrong to refuse ; I am dealing 



with this _ in the abstract — to disclose, 

whether in writing or orally. Mr. 

Lofts : I think, my Lord, if I may say 
so as a crime reporter, I too should not 
wish to commit to writing the name of 
an informant in certain cases, because 
the information may well have been 
given by someone who is in an official 
position, in good faith, and accepted 
by me in good faith, as a journalist. I 
would think in those circumstances it 
would not be right for me to disclose 
that information, always provided that 
the safety of the realm is not involved. 

684. Chairman'. I suppose you will 
have no objection to going back to your 
source and saying : “I am being asked ; 

have you any objection? ”? Yes, I 

would be willing to do that. Mr. 

Morgan-. I think this might distinguish 
the case that Mr. Heywood has put from 
the present position. I think this is 
really the only way it would distinguish 
it, that if one returned to the source 
and put to him, “ Have you any objec- 
tion to me disclosing this privately to 
a Tribunal, to this particular Tribunal?”. 
This would depend on the nature of the 
confidence and the nature of the source. 
He might say yes to that, whereas he 
would not want his name put in other 
people’s newspapers or even your own 
newspaper as being the source. 

685. Lord Goodman: Would not 

your scruples apply equally if your 
original informant was himself com- 
mitting a breach of confidence in impart- 
ing the information? If the original 
informant who gave you the informa- 
tion was himself committing a breach of 
confidence in imparting it, would you 
have the same scruples? — —Mr. Lucy : 

I should think so. Mr. Morgan: 1 

do not know whether we would, but 
he would certainly. 

686. If you had received the informa- 
tion from someone improperly impart- 
ing it in breach of his duty as an 
employee, or in breach of his confidence 
or duty as a lawyer, would you have 
the same scruples about reporting the 

source from which you received it? 

Mr. Lucy : Yes, I would think so. 

687. On an ethical ground? Mr. 

Viner : I think the position would be 
that the journalist would feel himself 
to be a trustee for this confidence. It 
is not for him, so to speak, on his own 

account, to break it. Mr. Morgan: 1 

do not think the journalist can take into 
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his custody the informant’s ethics or 
conscience, but if the informant rightly 
or wrongly reposes his confidence in the 
journalist, then I think the journalist 
must respect it. 

688. Is not this, if I may say so, rather 
side-stepping the question, because on 
most occasions the journalist can be 
in no doubt that there is a breach of 
confidence. Where it is, he is therefore 
conniving in a breach of confidence. 
Where is the ethical substance in sug- 
gesting that the journalist should not 
impart the information to a Tribunal 

which desperately needs it? Mr. 

Lucy : I think you should leave out 
whether he is a journalist or not. If 
somebody seeks to repose in me a con- 
fidence which I feel he ought not to 
break, it is at that point I say, “ I do 
not want your information. I do not 
want you to tell me the story. This 
is a matter which you must retain in 
confidence ; I do not want to hear it ”, 
and it is at that point, of course, that 
one’s own ethical principles arise. But 
if for any reason, which we need not 
pursue, I accept the information on the 
basis that a person who himself has 
no ethical standards none the less re- 
poses in me an obligation to remain 
ethically bound to privacy about his 
disclosure to me, it is no answer, is it, 
that having accepted it on those terms 
I then break the confidence which I have 
accepted? That would be, of course, 
complete chaos with regard to any con- 
ception of ethics. Mr. Viner: I 

think a journalist finds himself in a very 
difficult position in these circumstances 
because he is being asked to be an 
informer. 

689. Lord Stuart : Does not all this 
really arise out of the Vassall case? 
I say that because this Act has operated 
for 45 years since 1921, and in the 
two debates in Parliament there did not 
seem to be any idea of abolishing it. 

You are not suggesting that? Mr. 

Lucy: We could not. 

690. But the Vassall case really raised 
this issue. I do visualise trouble, hav- 
ing sat in Parliament for a good many 
years, in giving more powers of the 
nature which are being suggested to the 
Tribunals. I am rather nervous about 
getting the Bill through ; the people 
handling the legislation might have great 
difficulties. If you exclude from your 



mind for the moment the Vassall case, 
on which I understand your feelings 
and views, there have not been many 
cases in the course of 45 years and I 
am wondering whether you would be 
achieving a great deal by altering the 
powers of a Tribunal by giving them 

power to deal with contempt: Mr. 

Viner : I think what we did say was] 
from our experience in the operation 
of the judicial tribunals, in those cases 
where a matter of contempt arose the 
proceedings seem to be defective be- 
cause they produce a curious, and some- 
what inexplicable, result. As we say 
in our memorandum, we are not attri- 
buting this to any malice on anybody’s 
part, but we think there is a central 
defect in the machinery and whichever 
way the difficulty is resolved I think 
and hope it would be an improvement. 

691. Lord Goodman: A curious re- 
sult, if I understand your memorandum, 
is that a good many people think the 

sentences were of excessive severity. 

In relation to the offence. 

692. Not that there should not have 

been a committal? Mr. Lucy : No, 

nobody has said that. 

693. You think they were dealt with 

too severely? Mr. Morgan : On the 

question that there should not have been 
a committal to whoever does the “ send- 
ing to jail” part of the business, we 
have accepted as a union throughout 
(and some people concerned about 
journalists and the Press have not 
accepted this, but we have) that at the 
end of the day there must be power in 
a court or a properly constituted tribunal 
to say to a witness, any witness, be 
he a journalist or a man in the street, 
“ Answer this question And that if 
he refuses to answer, this is his de- 
cision, this is the moment at which 
he has to weigh his normal duty to 
comply with whatever society demands 
against some professional duty. 

694. Chairman: Whatever machinery 
is employed is perhaps unimportant. I 
think the same result is going to be 
achieved whether the power to commit 
is exercised by the Tribunal, the courts 
or by Parliament, and it might be tidier 
to do it one way or more logical to 
do it another. I do not think this cuts 
any ice. The real question is whether 
there is any method or any legislative 
enactment whereby you could protect 



Printed image digitised by the University of Southampton Library Digitisation Unit 



EVIDENCE OF NATIONAL UNION OF JOURNALISTS 



109 



auyone — a journalist or any other mem- 
ber of the public — from being forced 
to answer a question which is contrary 

to his conscience? Mr. Lucy : To 

protect them? 

695. Yes. In a sense, even without 

legislation you have the protection of 
public opinion (or if you like, sentiment 
or ethics) not to break a confidence. 
That is a matter of ethical consideration. 
But where a clash occurs between what 
we will accept as the interests of the 
State (in the way you understand and 
we have all discussed it) and the person 
who has the information, then quite 
frankly I say that there is no way of 
resolving it other than that the State 
must have the authority and power to 
protect itself so far as it may indicate 
it requires to do so. 

696. And all you can do is to lay 
down the principle that that power 
should be exercised with discretion and 

only in the very last resort? Indeed, 

in the very last resort ; and that may 
tie up with the suggestion that perhaps 
before a decision is taken, some inter- 
mediate body such as Parliament might 
consider the circumstances. That may 
be thought to be unavailing in the end, 
but I think the substance of it was 
exemplified by the Lord Chief Justice 
himself who in those cases that were 
considered said at one point in effect 
(I have not got the quotation) that it is 
always within the power of discretion 
of the judge or the court to determine 
ultimately whether that particular ques- 
tion shall be answered or not. Mr. 

Morgan-. I think, sir, that does raise 
a doubt about the proposition you put 
to us a moment ago, that the machinery 
for imposing the sanction would not 
affect the product. I think it might. 
Unlike Mr. Lucy I am not a lawyer, 
but it appears at any rate to a layman 
to be generally agreed that the evalua- 
tion of a contempt of any court is a 
difficult thing. There is no, as it were, 
set scale for contempt, and with the 
exception of the Tribunal Act it appears 
to be also generally agreed that the body 
best able to evaluate a contempt is the 
body contempted, and to that extent I 
think the machinery may affect the end. 

697. It may do to a very slight extent, 
but if the Tribunal is referring the 
witness back to the court and saying 
that the witness has refused to answer, 
the court that deals with it will then 



commit for contempt. Yes, but it 

does not follow whether its committal 
would be for six months or three months, 
to cite the two figures that are particu- 
larly in our mind. I am thinking of 
the two men who actually went to prison. 
Neither of them looks to the outsider, 
and I dare say to the court to which 
the point is remitted, a seriously 
embarrassing matter for the Tribunal. 

698. I see what you mean. It is not 

a question of whether he will be com- 
mitted or not, but for how long. 

By how much has his refusal to answer 
this particular question hindered or 
embarrassed the inquiry. 

699. I see. I entirely accept that. 

I think that at the end of the inquiry 
it could be seen that in fact these par- 
ticular questions, while germane, were 
not vital to the course of the general 
inquiry. 

700. The machinery will not make any 
difference to whether the man is com- 
mitted or not, but it may make a differ- 
ence as to how long he is committed 
for. And then, of course, we have got 
the point raised by Lord Stuart that 
assuming it is desirable that the power 
should be vested in the Tribunal, poli- 
tically it is unlikely that it would be 

possible to get legislation through. 

Mr. Viner: That is not a matter upon 
which we are called upon to pronounce. 

701. Chairman-. Nor are we. 

702. Lord Goodman: It seems to be 

a substantial point because what (if I 
may put it another way) these witnesses 
seem to be saying is that an outside 
tribunal to which reference has been 
made is much more likely to be over- 
zealous in vindicating the authority of 
the Tribunal than the Tribunal itself is, 
in case it is thought it is showing weak- 
ness. 1 do not think it is that so 

much as the fact that with proceedings 
of the High Court, as Mr. Lucy put it, 
the full majesty of the law is brought 
to bear on these proceedings for con- 
tempt, and perhaps the whole procedure 
is made to look more impressive and 
terrifying than it need be. I think the 
intentions of those who framed this Act, 
that those who were culpable of con- 
tempt should be given the benefit of a 
proper hearing and a proper trial in the 
High Court, were good. I think the 
question we have to ask ourselves is 
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whether these intentions have been ful- 
filled in practice. 

703. Mr. Butterworth: What you are 
saying is that when this reference to 
the court was inserted in the Act, it was 
intended to be an extra safeguard for 

the benefit of witnesses? -Yes. A 

protection to the individual and a limita- 
tion of the powers of the Tribunal. 

704. But now experience of the Act 
has shown, in your view, that possibly 
it would be better if that protection were 
not there and the power were left in 
the hands of the Tribunal? I think 
we have to face the fact that the certi- 
fication of the offence by the Tribunal 
and, so to speak, the delivery of the 
persons concerned before the High 
Court, is a form of punishment in itself, 
at least it is subjectively interpreted as a 
punishment. 

705. The fact that the certificate has 
to be made out shows what decision the 
Tribunal would have come to had the 

power been vested in the Tribunal, 

That is so, sir. Mr. Lucy : It was only 

shifted from them because of the terms 
of the Act. But would it help if one 
were to pause and put this question : 
“In reality, what is it a contempt of?”. 
It is artificial, as we have said (or at 
least as I have said), that it should 
be regarded as a contempt. 

706. Chairman: I agree. Contempt is 
a difficult conception in some respects, 
but what the Tribunal in fact is doing, 
and what Parliament is doing, is saying 
that the Tribunal should have the power 
to make a witness answer a material 
question ; and if he does not answer the 
question the Tribunal can send him to 
prison. This is what has been suggested. 

Mr. Viner: But the contempt is a 

contempt of the judicial process as a 
whole, is it not? 

707. I think theory is all very well, 
but does this matter? What you are 
doing is you are sending the man to 
prison for not answering the question. 

Mr. Lucy: Yes, my Lord, and we 

were trying to consider against that 
reality where it might best be dealt 
with. 

708. Chairman: And what you were 
saying — Mr. Morgan made a very good 
point — is that if the powers were trans- 
ferred to the Tribunal, it may be that 
the Tribunal would not treat ffie matter 



quite so seriously as the High Court 
might feel themselves bound to do ; and 
in any event the Tribunal would be 
in a better position to assess the gravity 
of the offence. Although it does not, 
of course, affect the question as to 
whether the man will be sent to prison 
or not, it does affect the question of for 
how long, and this for the man is 
important. 

709. Lord Stuart: I cannot convince 
myself that it is much more than an 

even money bet, if I may say so. 

It may be an even money bet, but I 
think from somo of the things that have 
been said, and what I said originally 
about the panoply of the court and so 
on, that the Tribunal themselves might 
not take as strong a line as the courts 
(for reasons that are obvious), and I 
imagine that if it is not thought useful 
to follow up a suggestion that Parlia- 
ment might have a took at it before the 
decision is arrived at, it is better that a 
Tribunal should do it rather than the 
court. I cannot see (and this is only 
speculation on the part of all of us) 
why anybody should object to that de- 
cision being arrived at. I cannot 
imagine that Parliament itself would 
necessarily object, because Parliament 
sets it up. Parliament does not deal with 
it, Parliament has indulged in this arti- 
ficial piece of machinery, and it might be 
far better to have it contained in the 
Tribunal if Parliament itself will not 

take a look at it. Mr. Morgan: I 

think I can see the political objection 
to doing this. Probably it would be 
the best solution as far as we can see, 
but at any rate if the severity of the 
contempt, or rather the importance of 
the refusal to answer a particular ques- 
tion, is not to be evaluated by the 
Tribunal, I think we feel that rather 
than go to a third body, then the import- 
ance of the particular question and the 
refusal to answer it should go back to 
those who asked the original question, 
that is the House, saying in effect, “ We 
want the answer to a number of ques- 
tions ”. Mr. Lucy : It is only arti- 

ficially a contempt of court ; it is more 
realistically a contempt of Tribunal. It 
might be thought to be a contempt of 
Parliament which set it up — not strictly, 
but notionally — and that either of those 
two bodies should consider ^ it rather 
than the court. If you feel it is unre- 
warding to go back to Parliament, I 
think for better or worse make one job 
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of it and leave it to the Tribunal. 710. Chairman : We are all very grate- 
You have got people of great respon- ful to you. It has been a most interesting 

sibility appointed to the Tribunal. discussion. 

{The Witnesses withdrew.) 



Examination of Witness. 

The Hon. T. G. Galbraith, M.P. 
Called and Examined 24i/i May, 1966. 



711. Chairman : Mr. Galbraith, we 

are grateful to you for coming here, 
because, although we have had your 
solicitor, a partner in the firm of 
Richards, Butler, who gave some very 
valuable evidence, we were anxious to 
hear from you, who actually went 
through the experience yourself of 
giving evidence before the Tribunal, and 
to have your own impressions and views 

about it. 1 am delighted to have the 

opportunity of coming here and telling 
you about it. Naturally it was not a 
very agreeable experience, but I do not 
really think that there was a great deal 
in the way in which the Tribunal was 
conducted which I think needs change. 
The main difficulty that we found was 
that we did not know which witnesses 
were going to come forward, and we did 
not know what they were going to say, 
and I think it would have been of very 
great help if we had had a statement 
from the witnesses in advance. Some- 
times, because we did not know what 
was happening, I gave instructions to 
my counsel in the heat of the moment 
which in fact I would not have given if 
I had had an opportunity of recalling 
events to mind in advance ; and some- 
times witnesses were produced who 
might have been most damaging if what 
they had said was true, but they with- 
drew what they said — I am thinking of 
Mrs. Murray in this case. And some- 
times witnesses, one witness anyway, 
gave evidence about the wrong person 
altogether, and it was only after it was 
over that I realised this mistake had been 
made, and as I say, had we had a state- 
ment, of course, it would have been 
possible to put these things right. I do 
not know whether it is in order to say 
this, but one thing which occurs to me is 
whether in fact having cross-examina- 
tion in the way it occurred is really the 
right way to And out the truth. I could 
not help feeling when I was in the witness 
box and being cross-examined by 



counsel who represented newspapers, 
that to a certain extent, and perhaps 
inevitably, they wanted to get me to say 
something which might possibly be help- 
ful in the event of a future legal action 
taking place. I suppose this was in- 
evitable, but I did feel that, if we could 
have got round a table as we are just 
now, one might have got at the truth. 

I am not saying we did not get at the 
truth, but I personally would not have 
been in the position of always fencing 
with these people, which was the position 
in which I was placed. The only other 
thing which is a major matter, I 
think, was the reporting. At the time 
when this sort of case is going on, 
newspapers, or the more sensational 
newspapers, inevitably try to report the 
case in a dramatic way. Sometimes they 
made mistakes ; sometimes they 
apologised for them, but of course that 
was really too late and the damage was 
done, and you had to wait until you 
got an opportunity yourself to put it 
right. I do not really think I have any- 
thing else to say, but I would be de- 
lighted to answer any questions which 
you would like to put to me. 

712. Mr. Wade: Did you find the 
non-availability of the witnesses’ state- 
ments — you said this was a problem as 
the inquiry was proceeding — was be- 
cause the whole thing was driven on at 
too urgent a pace, or do you think it 
was something quite inevitable?- — It 
was being driven on at a pretty good 
pace — you did feel you were running all 
the time to keep up — but I do not believe 
that was the real reason, because there 
were periodically gaps in the middle. 
But we did not know who the next 
witness was going to be, we did not 
know what the next witness was going 
to say, we did not know what the 
allegations were going to be. This was 
all about something which happened 
three or four years beforehand. 
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People’s memories are not accurate and 
you want to have an opportunity of 
testing them. In my case, as I say, every- 
thing was all right, but it might not 
have been, and this is something which 
a person placed in my position should 
not have to do ; to instruct his counsel 
off the cuff at a moment’s notice. Some- 
times he forgets, and thinks, “ I am 
sure that is not right, but I cannot pin- 
point it at the moment ”. 

713. Chairman-. You would recom- 
mend that any statement implicating a 
witness should be shown to the witness, 
and if necessary he should have an 
opportunity of being afforded an ad- 
journment in order to deal’ with it? 

Yes, I would have said that, my 

Lord. 

714. That would meet your point? 

That would meet my point. 

Whether it is necessary to have an ad- 
journment or not, I do not know, because 
I understand that statements were taken 
from everybody by the Treasury Solicitor, 
and if the people who were most closely 
implicated (as for example myself) could 
have seen these, because the witnesses 
were going to testify to these statements, 
then it would have given us an idea of 
what they were bringing forward, and 
one would not have had this impression 
of having to run to keep up all the time. 

715. Mr. Wade: Where the Tribunal 
is itself partly directing, and the Treasury 
Solicitor is himself conducting almost an 
inquisition, and they do not know where 
it is going to end, they cannot tell of 
course what they may turn up at any 
time, so to that extent it may be that the 
difficulty is inherent in the procedure. 
But we are concerned to find if there is 
any possibility of making the situation 
better by introducing some procedure to 
make it a mandatory rule to disclose 
witnesses’ statements, with a fair oppor- 
tunity of consideration by those affected. 
1 think that would help. 

716. So it is interesting to know how 
much this is an inherent vice that we 
cannot get out of the system, and how 
far it is a remediable vice which could 
be palliated by a procedural rule of some 

kind. You mean that in the course of 

the investigation some witness suddenly 
appears? 

717. Yes. Then that witness will 

presumably have a statement taken from 
him by the Treasury Solicitor, and he or 
she will testify to that statement. Now 



if that statement were made available to 
the person who may be affected or 
damaged by it, then I think that would 
do the trick. 

718. I think we have been told by 
some of our previous witnesses that con- 
siderable efforts were made to do this in 
the Vassall proceedings, and I wonder 
how far in your experience there was a 
failure to do that fully, or a failure to 

do it at all? 1 think so far as the 

evidence which was taken in camera was 
concerned and which affected me, I saw 
that, and it was valuable and helpful. 
But when it came to people like Mrs. 
Murray, for example, we had not the 
least idea about what she was going to 
say about the tape-recording and all the 
rest of it, which, if she had not denied 
it, would have been very damaging and 
obviously we would have had to get busy 
to prove it was not true. Now that thing 
was sprung on us just like that. 

719. And you had very little time? 

We had no idea at all. She just 

walked in and all the taping and one 
thing and another was just produced. It 
was absolutely incredible ; we had no 
idea. 

720. It was produced in the public pro- 
ceedings? Produced in the public 

proceedings. 

721. Without a statement being taken 

from her first? Presumably a state- 

ment was taken by the Treasury Solicitor, 
but it was not made available to us. It 
was absolutely incredible. I could not be- 
lieve my ears when I heard what she 
was saying, although she did subsequently 
deny the whole thing. 

722. And the first time you heard it 

was in the box? In the box, yes. 

723. Lord Stuart: In view of the ex- 
penses which obviously you incurred, 
have you any views on the question of 

legal aid? You do get involved in vast 

expenses if you are one of the principal 
people, as I was, in a case like this. In 
my case, the Home Secretary did decide 
to make an ex gratia payment. But 1 
think that when somebody is involved 
in this sort of thing, which after all is 
incurred at the behest of the public, the 
public probably ought to pay for it, 
with possibly the Tribunal haying a 
power to withdraw that right if they 
thought that the person did not merit it. 
But I think the assumption should be 
that if you are involved in anything like 
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this, the costs should be made good from 
public funds. 

724. Mr. Heywood: Was there in the 

procedure of the Tribunal any provision 
for counsel representing any witness to 
get up and say, “ We have had no prior 
notice of this. This is raising serious 
matters about which we require to re- 
fresh our memories. May we postpone 
cross-examination and bring this wit- 
ness back later? ”? 1 do not know 

whether there was provision or not, but 
I do not think it ever happened. 

725. It was not exercised? No, it 

was not exercised. I think to a certain 
extent — but really counsel ought to speak 
on this — the impression I got was that 
counsel did not quite know where they 
were. Once the thing started it just 
carried on and counsel did not know 
whether he had the right to ask or not 
This is the impression I got, but I do 
not know. 

726. Mr. Butterworth : Going back 
for the moment to the question of the 
reports, I suppose it was in fact the 
case that most of the potential damage 
was caused to you by the reports and 
rumours which circulated before the 

Tribunal ever sat? 1 would entirely 

agree in my case that most of the damage 
had been done through some of the 
Press reports and some of the action 
that was taken in Parliament. I think 
the combination of the two, the sensa- 
tional Press plus the action of some 
Members of Parliament, was the thing 
which really did the damage. Of course, 
when the Tribunal in fact sat — it sat for 
quite a long time, I think for approxi- 
mately a month — there were all sorts of 
rather nasty things coming out, and 
some of them were being reported in 
some newspapers in rather a sensational 
way, which obviously did further 
damage, rather like rubbing salt in the 
wound. But I do not think that could 
be avoided. 

727. Taking the course of the inquiry 
as a whole, and having regard to the 
fact that the day-to-day publicity gave 
you an opportunity of clearing yourself, 
would you say, taking the swings and 
roundabouts as it were, that it was from 
your point of view better to have daily 

publicity of the proceedings? You 

mean, to have daily publicity rather than 
to have a summary at the end?' 



728. Yes. 1 do not think anybody 

really reads the summary, therefore I 
should say that from my point of view, 
as I was at the bottom as it were, and 
could not get any worse, any publicity 
was more likely to do good than to do 
bad. I think you can make a distinc- 
tion here. If somebody is involved in 
this sort of thing in the way that I was 
involved, I believe that publicity will 
probably help him rather than damage 
him. But if you get somebody who is 
not involved at all — there has been no 
rumour, the public do not know about 
it at all — and then suddenly he is 
brought in, there are awkward questions 
asked and bad publicity given — perhaps 
quite unfairly — the man does get 
damaged when it is perhaps unnecessary 
that he should have been. I am not cer- 
tain that that sort of person, about whom 
there had been no rumours at all, should 
not be heard in camera ; whereas in my 
case it was advantageous, I think, that 
it should be held in public. There was 
just one point which I do not think 
I properly finished answering when I 
was asked whether there was an oppor- 
tunity for counsel to interrupt. One 
aspect I remember was that some of the 
evidence of some of the witnesses con- 
sisted of reports of telephone calls at 
which some of them had been present, 
and which affected me. Lord Radcliffe 
did say that a copy of all this should be 
made available to my counsel. That 
was certainly something which was very 
helpful, but it was only in the course 
of the proceedings that this was made 
available to us. 

729. Lord Stuart : On the discomfort 
and the mental disquiet caused to a 
person in your position, have you any 
particular view to express as to how 
that might be lessened? Would you 
think, for example, that after the open- 
ing counsel should have an opportunity 
of saying a few words or making a 
short statement on your behalf, before 

the thing goes on further? In some 

cases I think it might be helpful, but 
we were, as it were, plunged in at the 
deep end ; there was not any kind of 
beginning. It was as though we came 
in halfway through a show. It was not 
as though anybody had started off ; for 
example, the Attorney-General, or who- 
ever it was who was there, saying “ These 
are the sort of things which we are 
going to try to prove about Galbraith ”. 
There was nothing like that to which 
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my counsel might have got up and said 
we were going to prove it was not true. 
It was just calling various witnesses, 
and naturally my counsel cross-examined 
in the way he thought it was appropriate 
to do so. I do not think in my case 
my counsel could have said anything 
at the beginning which would have been 
helpful. 

730. Chairman-. There was not any 

opening, was there? There was not 

really any opening, that was the point. 

731. Lord Stuart: I do not know 
whether I ought to ask you this, but 
apart from your own personal and 
family feelings, and the question of ex- 
penses, would you or your political 
agents say that it did you damage in 

your constituency? My agent at the 

time said the damage was very sub- 
stantial, and indeed to this day he says 
it, in spite of everything. 

There is one other matter — I do not 
know whether I could just mention this 
— that I understand under the present 
Act there is not any appeal, and I am 
just wondering whether in fact there 
should not be an appeal, not on the 
facts but on the finding from the facts. 
If, for example, the Tribunal had de- 
cided that I had been remiss — they 
decided I had not been remiss, but if 
they had decided I had been remiss— on 
the facts, I should certainly have wished 
to carry that a stage further. If it is a 
very serious matter I do not see why 
one should not have a right of appeal, 

(The Witnt 



not on the facts but on the conclusions 
drawn from the facts. 

732. Lord Goodman: Is that really 
a practical possibility, Mr. Galbraith? 
One sympathises with the situation, but 
in effect would an appeal not simply be 
setting up a second Tribunal to re-hear 

the whole case? Would it? You 

have got the evidence just the same as 
in the Appeal Court, I understand. 

733. Chairman: It is rather different 
in the Court of Appeal. There you are 
dealing with a point of law as a rule, 
and sometimes with inferences to be 
drawn from the facts. If the case de- 
pends on who is to be believed, the 

appellate tribunal just does not start. 

I thought it might have been done in the 
same way that you can go from the 
Appeal Court to the House of Lords. 

734. The distinction to be made in 
Tribunals of this kind, when they reach 
their conclusions, is that these findings 
are not affected by the law at all, nor 
usually by inferences to be drawn from 
agreed facts. The findings depend, as a 
rule, on the question “ Do we believe A, 
or do we not? ”, And as Lord Goodman 
says, unless you are going to set up 
another Tribunal to go through the 
whole exercise again, you can never 

upset that finding. Yes, 1 see the 

difficulty. 

735. Chairman: Thank you very 

much, Mr. Galbraith, we are very grate- 
ful to you. 

i withdrew.) 



Examination of Witness. 

Professor Abram Chayes. 
Called and Examined 26tli May, 1966. 



736. Chairman: We are very grate- 
ful to you for coming here to give 
us your help. We have all read quite 
a lot about the system adopted in 
America in relation to inquiries, but I 
wonder if you would care just to tell 
us briefly about it, and then we could 

perhaps ask you questions? Yes. I 

am very pleased to be here, Mr. Chair- 
man, and I might even say, somewhat 
honoured. I did not expect, when I 
came to England for the year, to see a 
Royal Commission at work from the 
witness box. I know that your attention 



has been directed to our system — 
but perhaps it is more lack of system 
—of congressional committees of investi- 
gation as an appropriate parallel to Tri- 
bunals of Inquiry here. I think I ought 
to stress the range and flexibility of the 
congressional committee system, for us ; 
that is, you would find a congressional 
committee investigating — as I did for ex- 
ample in the first one that I was ever 
officially connected with — the peculations 
or asserted peculations of a very minor 
official in the Foreign Aid programme, 
who was alleged to have bought a farm 
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in the country in which he was working, 
so that he could benefit by the pro- 
gramme. Or on the other hand you 
might find a committee, as again I did, 
conducting a very full investigation of 
the pros and cons of the nuclear test 
ban treaty, in which there are overtones 
of questions about the carrying out of 
official duties by officials, but in which 
really the central issues are policy issues 
rather than questions of personal con- 
duct. Then again you might find just a 
straight legislative investigation into the 
income tax, or capital punishment, such 
as might be done here by a Royal Com- 
mission. So although you will find some 
congressional investigations directed to 
things which might be the subject matter 
of a Tribunal of Inquiry here — for ex- 
ample, Senator Dodd, or Billy Sol Estes, 
the man who was something of a 
speculator in cotton under our Cotton 
Programme, or Bobby Baker, the secre- 
tary to the Senate majority (those things 
I take it might be the subject of a 
Tribunal of Inquiry here ; they rise to 
that kind of dignity in view of their 
subject matter) nevertheless you also find 
congressional committees going into a 
very much wider range of things which 
you here would not at all think of putting 
to a Tribunal of Inquiry. The reason 
for that, and another point which has 
to be borne in mind, is that our con- 
gressional committee of investigation is 
conceived of as a partisan political in- 
stitution, an institution in which partisan 
political conflict is full out. It is sup- 
posed to investigate the truth, but the 
truth, as I say, as an instrumentality of 
partisan politics, and many of its great 
virtues as well as its great defects derive 
from that fact. Sometimes you see a 
congressional committee of investigation 
rise to a very great dignity and make a 
real effort to divest itself of this partisan 
appearance. Take .the investigation into 
the discharge of General MacArthur in 
1950, where the committee really did 
try to act as much like an independent 
tribunal as it could. But if you look 
at those cases they are always cases where 
there is some political advantage in acting 
like an independent tribunal. So, where 
there is a requirement, a felt require- 
ment, for taking the inquiry, so to say, 
out of politics, we tend to use a different 
device. For example, the Warren Com- 
mission it seems to me is one where the 
device of a specially selected, specially 
chosen commission to investigate this 



assassination was adopted in part to fore- 
stall congressional investigations, which 
would have been disorderly, partisan and 
difficult to deal with, and partly because 
of a felt sense on everyone’s part that 
this was something which needed a more 
august, a more reliable forum, perhaps. 
Or another example was the investiga- 
tion, or inquiry let us say, into the in- 
telligence agencies of the Government 
after the Bay of Pigs, where again the 
President chose a special group to make 
an inquiry for himself, for his use. I 
might say that the use of such alterna- 
tives is not as frequent as Tribunals of 
Inquiry here ; it is quite rare with us. 

737. May I just say that we have had 
fifteen since 1921. But since the war, 
in the last twenty years or so, we have 

had four. Then perhaps my own 

sense of what the statistics were on Tri- 
bunals of Inquiry was exaggerated. Still, 

I think the fact that we have a congres- 
sional mechanism in the background, 
which takes over the ordinary case, 
means that we reserve this special thing 
for very very special cases. 

738. So this means that if you have 
a very very special case you would not 
entrust it to a congressional committee 
to investigate, but you would be apt to 

set up an independent commission? 

Yes — the only problem about that is who 
is “ you ”, in your sense? 

739. When I say “you”, I mean in 
the United States. — — ' Yes, but taking 
the Warren Commission as an example, 

I have no doubt that a part of the moti- 
vation in the establishment of the 
Warren Commission was to forestall a 
congressional investigation, and if the ’ 
President had not moved to set up the 
Warren Commission, one or more con- 
gressional investigations would have 
gone forward on the same subject 
matter. 

740. Mr. Butterworth : It is the Presi- 
dent who takes the initiative, is it? 

He did in the Warren Commission case, 
and also in the case of the CIA investi- 
gation after the Bay of Pigs. When 
you ask if it is the President who. takes 
the initiative, the answer to that is yes. 
But not because of anything that the 
Constitution says, but because inherently 
he is the only force that there is which 
can forestall or move — maybe that is 
not the only word to use, but that can 
displace — the congressional investigation. 
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741. Chairman : Does that mean that 
experience has shown in the United 
States that if you have some matter to 
be investigated of especial importance 
and public concern, with political over- 
tones, it is better to have a commission 
appointed ad hoc rather than leave it 
to be investigated by a congressional in- 
vestigating committee which is neces- 
sarily somewhat party political?- — 1 
would reserve on that statement, on 
two grounds : first of all, I do not think 
you can draw any overall conclusion 
from the experience in the United States. 
We have had some very good congres- 
sional investigations. I cited the Mac- 
Arthur investigation. I think the 
final inquiry into the Army/McCarthy 
controversy was a very effective and 
good investigation. And we have had 
some very poor ones. Often when the 
matter is of very great importance it is 
invested with a special dignity in the 
Congress as well. But where it is of 
importance and where it is of especial 
political sensitivity, there will always be 
the consideration of whether or not an 
outside inquiry or an ad hoc tribunal is 
useful, and the judgment will be made 
in part on tire sense of what the political 
possibilities are. The President, by try- 
ing to set up an ad hoc tribunal, in 
effect asserts some of his control over 
the inquiry, as opposed to Congress, 
and that may be simply politically un- 
feasible. It may not be feasible in our 
system, where the Congress and the 
President represent, as it were, inde- 
pendent baronies of power. The Presi- 
dent has to gauge how much he is 
willing to confront Congress with, and 
he may simply decide not to, but he 
may decide that he will. Then the other 
reservation that I would like to make 
to your general question — and that con- 
cludes my introductory remarks — is that 
even on the ad hoc panels, where I said 
one of the objects is to get the investi- 
gation out of politics, I think they would 
be very suspect if they did not include, 
and in practice they always do include, 
representatives of the minority party ; 
for example, the Warren Commission 
had a Republican senator and a Republi- 
can representative, as well as a Demo- 
cratic senator and a Democratic repre- 
sentative. And in the so-called 
public representatives, care was taken to 
have representatives of both parties. 
And, although in a somewhat more 
subdued way, it was clear that the 



Republican senator and the Republican 
representative on that commission con- 
sidered themselves as more or less 
adversary people. When you went up 
to testify before that commission you 
were grilled in effect by the minority 
party members, as well as by the general 
counsel. And the minority party mem- 
bers were very probing for any effort 
to cover up or elide, gloss over, slips 
or faults of the administration in the 
matter. So although one function of an 
ad hoc tribunal is to get it out of politics 
I think there is a recognition that there 
is not any possibility of getting these 
things out of politics. They are in- 
herently and fundamentally political, and 
even though you wanted to achieve 
somewhat more detachment and inde- 
pendence in the tribunal you would not 
be believed in that effort unless you did 
ensure a frankly partisan representation 
on the panel. I think I have said enough 
now by way of introduction, and I would 
really prefer to answer your questions. 

742. Mr. Wade : What we are especi- 
ally interested in, I think, is the proce- 
dure adopted by these various forms of 
inquiry. 1 would say that the pro- 

cedure is different from one to the 
other, and even from one committee to 
another within the Congress. But in 
general there will be an investigation, 
conducted by staff to begin with, not 
the members of the tribunal, whether it 
be the committee or an ad hoc tribunal. 
There will be an investigation conducted 
by the staff, which in effect prepares the 
case for the tribunal. In a standing con- 
gressional committee, the head of the 
staff will be the committee counsel, and 
he is a quasi-permanent employee of the 
committee ; he is appointed in practice 
by the chairman of the committee, who 
is the senior majority party member of 
the committee, and he is usually a 
political associate of the chairman, some- 
one who is probably of the same political 
party, and he may be a political comrade 
of the chairman, in a way. The chairman 
will refer the choice to the other mem- 
bers of the majority, and if he was really 
objectionable to the other members of 
the majority he would not be appointed. 
Even if he was terribly objectionable to 
the members of the minority he would 
not be appointed. But by and large, 
and within very broad limits, this man, 
the counsel of the standing committee, 
will be in the political patronage of the 
chairman. If a select committee is 
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established, especially one to deal with 
a rather prominent political event, for 
example the McCarthy inquiry, there 
ordinarily will be an effort to get a 
distinguished lawyer, with some reputa- 
tion as counsel, and he will be appointed 
specially for the purpose. The minority 
will also have staff, and will not always 
have full access to the investigation, but 
in general the staff of the minority will 
also have fairly full access. In the 
Warren Commission the counsel was Mr. 
Lee Rankin, who was a former Solicitor- 
General of the United States and was a 
Republican, and was appointed as a 
Republican for this reason. The staff 
consisted of a number of fairly senior 
lawyers of distinction and ability, well 
known in the legal community, and then 
a number of very brilliant young mem- 
bers of the Bar. These people will pre- 
pare a case by normal investigatory 
methods, by going out and interviewing, 
by following up ; if there is physical 
evidence involved, they will ask for 
documents and review the documents, 
and compare, and review financial 
analyses and things of that kind. And 
then the case is put in the record, so to 
speak, by interrogation of the witnesses 
before the committee. As a result of the 
McCarthy period, attention began to be 
paid towards protection of the rights of 
the witnesses, and one of the devices 
which developed— and I think this is now 
general practice, although not prescribed 
by rule — is that where testimony is likely 
to reflect adversely on an individual, or 
on the witness himself, there will be an 
executive session and the witness will be 
interrogated in executive session. 

743. Chairman : Does that mean in 
private?— — Private session, yes. And 
then later the testimony will be repeated 
in public. There is an element 
of disclosure ; in other words, the com- 
mittee’s case is disclosed to the witness. 
But also that can be not so protective 
in a way. It allows the counsel, if he is 
not most scrupulous, to stage his public 
testimony in a way which has the maxi- 
mum impact, not even necessarily against 
the witness, but the maximum newspaper 
or publicity impact, and perhaps even the 
maximum impact against the witness. 

744. Mr. Wade \ Is that because he 

knows what is coming, owing to the fact 
that he has heard it already in the execu- 
tive session? That is right, and he 

knows when a witness is going to claim a 
privilege, and he can decide to ask twenty 



questions on that point and get twenty 
claims of privilege instead of one, and so 
on. In other words, it is not always 
protective of the witness, although with 
scrupulous counsel and a scrupulous com- 
mittee is can be protective of the witness. 

745. Chairman: How does it protect 
the witness if there is a sort of private 

session? Because he is not required in 

the first instance to answer all these 
questions, and decide on the spur of the 
moment what he is going to say in answer 
to these questions when the newspapers 
and television and everyone else are 
listening. 

746. It just gives him a warning, in 

other words? It is a kind of disclosure 

or discovery of the case against him. 

747. Could the committee, having heard 
the evidence in executive session, say, 
“ We do not want this in public session ”? 

Yes, they could, and sometimes do. 

And they could either use it in reaching 
their conclusions or disregard it in reach- 
ing their conclusions. In other words, 
the mere fact that the testimony is not 
made public does not affect its admis- 
sibility into the record. 

748. On what sort of principles do 
you decide to exclude evidence from 

public session? 1 think again the 

main elements would be State secret 
kind of things. But it might be that a 
committee would decide that evidence of 
a particular kind would simply be too 
damaging for a private individual, to his 
reputation or something of that kind, 
and that they did want to do that. 
Suppose an individual admitted, let us 
say. Communist party membership in 
the past, and they were convinced that he 
was a sincere penitent. (These things 
get quite heated, as you know, at least 
with us, or can get quite heated). Or 
there might be evidence of other past 
irregularities which they did not want to 
bring out in public. Or there might 
simply be in effect, I would not want 
to say a bargain, but a witness might 
just turn out to be more co-operative if 
his testimony were not to be made public, 
and that would then give them more leads 
and more avenues to follow. The Warren 
Commission held all its hearings in pri- 
vate session, and all of the testimony 
was later published, and I think all of 
the documentary evidence, with the ex- 
ception of a very very few lines and a 
very few documents — not more than 
three or four — in the testimony of the 
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Secretary of State, and the reasons for 
the failure to make those public were 
simply State secrets. But there was a 
great deal of pressure on Chief Justice 
Warren to make everything public. In 
a very early Press interview he said, 
rather casually, to a newspaper man that 
there were lots of things here which could 
never come out. And there was a great 
outcry. Then when the Secretary of 
State was testifying he started to preface 
one of his answers by saying : “ Well, I 
hope now that I can talk freely without 
fear of this becoming public ”, and the 
Chief Justice started to say “ Yes ”, and 
the counsel reminded him that he had 
already gotten into trouble on this. So 
there is, I believe, a very real sense that 
the privilege of keeping things quiet 
should be used very sparingly indeed. 

749. Can you tell us this? Suppos- 
ing there is some major matter about 
which it is decided to have an investiga- 
tion, how long is it likely to take from 
the moment when it is decided to hold 
the investigation until the moment when 

the report is published? It is really 

hard to make any judgment. Some of 
these have gone on for quite a long 
time. Some of them were just roving 
commissions to investigate. But I would 
say the time between the occurrence 
of the event and the beginning of the 
investigation is likely to be much 
shorter, relatively, by comparison I 
would say to yours ; and the time be- 
tween the beginning of the investiga- 
tion and the report is likely to be much 
longer. That is because there is a 
kind of a race to the courthouse. That 
is, with the congressional system a great 
deal of importance attaches to the as- 
sertion of jurisdiction: often there will 
be several committees which have pre- 
sumably a competence in the area, over- 
lapping competencies. 

750. I quite see the reasons for delay. 

Taking the MacArthur investigation as 
an example, how long was it from the 
moment it was decided to hold the in- 
vestigation before the results of the com- 
mittee were published? That can of 

course be verified. But my feeling is 
that it was a matter of not more than 
two or three months. The investigation 
gets begun very quickly, because of the 
necessity of asserting jurisdiction, as I 
say, and I think MacArthur was relieved 
in April and was back a couple of weeks 
later, and I would be surprised if the 



report came out much later than that 
summer. I would think the report prob 
ably came out fairly soon. Since a lot 
is involved here by way of newspaper 
publicity and by way of personal per- 
formance before the publicity media one 
might say, the investigation can be drawn 
out considerably. 

751. There is no standing committee 
is there? Or is there a standing com- 
mittee which investigates any com- 
plaints? There is a standing com- 
mittee on investigations of the Senate. I 
think it is a subcommittee— maybe it is 
a subcommittee of the Government 
Operations Committee of the Senate. 
And there may be a similar standing 
investigating committee in the House 
They are under no obligation to in- 
vestigate all complaints. They investigate 
what the chairman feels like investigat- 
ing, although people can make com- 
plaints to them and the staff will screen 
them. 

752. You refer to the committee of 
investigation into complaints about the 
Senate. Are those complaints about 

senators? No, there are two different 

committees. There is first a select com- 
mittee on standards and conduct. 

753. What does that investigate? 

That, I think, would direct itself exclu- 
sively towards the conduct of senators, 
complaints against senators and em- 
ployees of the Senate. But the investiga- 
tions subcommittee really investigates 
outside complaints ; that is, mainly com- 
plaints against the executive branch of 
the Government. But merely because 
there is a standing investigating com- 
mittee does not mean that all the in- 
vestigations are conducted by it. Other 
committees, for example the Un- 
American Activities Committee or the 
Internal Security Subcommittee of the 
Senate Judiciary Committee would be 
investigating also. 

754. Lord Stuart: Professor, I would 

just like to say how interested I am 
in what you have told us. You did 
mention the rights of a witness, which 
interests me. Do not think I am being 
critical in any way, but may not your 
system perhaps result in what we might 
call a smear campaign against an in- 
nocent man? Yes, I think there is 

no doubt that it can, and maybe has. 
As I say, this was especially apparent 
to people in reviewing the history of 
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the McCarthy period. Efforts have been 
made since then to be more careful 
of the rights of witnesses. In some 
of these rules of procedure the witness 
is entitled to counsel, although that is 
not universally true before all com- 
mittees. Each committee is the judge 
of its own rules of procedure. There 
is some effort, as I said, to give the 
witness some indication of any deroga- 
tory information which may be had 
against him, so that he will have a chance 
to defend himself from it. 

755. Chairman : That is interesting. 
How is that done? Either by execu- 

tive session, as I said, or some sets of 
rules may require that the witness be 
given some indication of what the case 
is against him, if it is going to be a kind 
of accusatory case. The witness is often 
given the right to submit counter-inter- 
rogatories or counter-information, to 
clear himself. His attorney is never 
permitted to interrogate— that is, to cross- 
examine other witnesses and certainly 
not the committee staff. But he can put 
questions through the committee. That 
is, he can submit questions to the com- 
mittee counsel or the committee members, 
which will be put to the other witnesses, 
the hostile witnesses. That is not, as you 
will understand, a terribly effective 
method of cross-examination. But there 
is a marrying here— maybe “ marrying ” 
is too respectable a word — of both an 
inquisitorial procedure and an adversary 
procedure, and there are some elements 
of both in the committee system. Finally, 

I would say we have begun to develop, 
although in a rudimentary way, some 
court protection for witnesses. That is 
to say, courts first insisted very sharply 
on a very punctilious adherence to rules. 
The sanction which the committee has is 
a contempt sanction, and the contempt, 
as here, is certified for court proceedings, 
and there is a prosecution for contempt 
of the committee. The Supreme Court 
started by stressing the notions of rele- 
vance, that is, the relevance of the ques- 
tions to the committee’s scope of inquiry, 
and so on. But I think, although I have 
not really followed this with great care in 
the last two of three years, that the court 
is beginning to talk about substantive 
areas in which the committee has to 
worry about encroaching upon areas, like 
political beliefs and political associations 
of the witness and things of that kind. 
In the ’fifties the court was resolute in 
saying that you could not limit the 



Committee’s inquiry on these grounds. 
You did not have a right not to be 
questioned about your political beliefs by 
congressional committee. But somewhat 
more realistic notions of damage to repu- 
tation and so on are beginning to come 
into play. In the cases in the ’fifties the 
defendants often tried to put forward 
a distinction between investigation for 
legislative purposes and investigation for 
exposure — exactly the point that you are 
making— and saying that where the in- 
vestigation was simply for the purposes 
of exposure, the committee should be 
restrained. The Supreme Court rejected 
that distinction. It said that one of the 
obvious functions of a congressional 
committee of investigation was to expose 
evil, and therefore it refused to take that 
line. But I think the Court in the future 
is likely to be somewhat more sensitive 
to claims based on the kind of thing 
you are worrying about. 

756. Lord Stuart : You did use the 
word “grilled”, and I think I know 
precisely what you mean. To grill an 

innocent man can be unkind. Yes. It 

can be unkind to grill even a guilty man. 
It depends what you mean by innocent 
or guilty, too, when you think that some 
of the objects of congressional investiga- 
tion do not involve guilt of any criminal 
offence, or even anything that one might 
think is a violation of moral standards, 
but simply a departure from accepted 
ideas or accepted modes of thought, 
accepted associations or something of 
that kind. It can be very difficult indeed. 

757. Mr. Hey wood'. In this country. 

Tribunals of Inquiry have been used very 
rarely, and their chief purpose I think 
is to satisfy the public about the circum- 
stances of a particular topic. It might be 
that public men have been accused of 
misdemeanour or corruption or some- 
thing of that kind ; it might be that 
there is suspicion that the truth has 
not been disclosed in some matter or 
other. And I think it can be said that on 
the whole the Tribunals of Inquiry have 
succeeded in satisfying the public that 
they have got to the truth, and that the 
report of the Tribunal is a truthful state- 
ment and a valid judgment on the facts 
elicited. Would you say that in the 
United States the reports of these con- 
gressional committees have been uni- 
formly accepted in that way? Well, 

I would not. I think there is a variation 
in the respect and the acceptance which 
the reports have gotten — not always in 
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the right direction, either. For example, 
I should suppose that when McCarthy 
was conducting his investigation about 
Communists in Government, and so on, 
the reports were very widely accepted 
as true, when in fact they were false, or 
largely false. On the other hand, often 
the same purpose is served because our 
range is after all so much greater than 
yours, the range of things which we are 
thinking about or investigating. You 
say that you have had four Tribunals 
of Inquiry since the war : we must have 
had hundreds of congressional investiga- 
tions since the war, and they can start 
very quickly. I mentioned to the Secre- 
tary, for example, one case I had some 
connection with. There were rumours 
that Mr. Walt Rostow, who was then 
the head of the State Department Policy 
Planning Council, had developed a big 
so-called master plan for foreign policy, 
which advocated accommodations of 
various kinds with the Soviets, with the 
Communists. Although this was partly 
a policy problem there were also over- 
tones that there were personal, I would 
not say improprieties, but some kind of 
personal defects, faults, involved. In 
that kind of a case we ourselves were 
anxious to have the Foreign Affairs Com- 
mittee have an investigation. They had 
an investigation ; it lasted a day, and 
Mr. Rostow went down there, and Mr. 
Ball and I went down there, and the 
three of us spent some hours with the 
Foreign Affairs Committee, and the 
minority members and everybody else 
were satisfied that there was nothing to 
this, and they went out to the Press and 
said so, and I think everybody was then 
satisfied. In a way, the system works 
best where there is a political issue 
which divides the parties, or where there 
is a political issue which divides the 
Congress from the President, because 
then the zeal, let us say, of the investiga- 
tion will be credited by all. But where, 
for example, there is the suspicion that 
people on both sides of the aisle may 
have themselves been implicated in one 
way or another, then it does not seem 
that the incentives that might be there in 
another case are there in that case, and 
I think that leads to some of the 
scepticism which may attend the result 
of that kind of committee. So I would 
say that often the committee does per- 
form a very useful function in satisfying 
the public, and, more than that, I think 



the fact that the committee system is 
there in the background, ready to spring 
into operation on its own initiative, gives 
the public a sense of confidence that 
there is not any— or very much, at least 
—dirty work at the crossroads. I might 
say something in that connection. You 
have all seen the record of my earlier 
conversation with the Secretary. There 
is an interesting sentence there which 
illustrates some of the problems of trans- 
planting one country’s political institu- 
tions to another. The record says: 
“ The procedure followed in the States 
was in the form of an adversary pro- 
cedure rather than inquisitorial, and in 
many cases became a contest between 
the political and executive sides of the 
Government What I said in fact was 
that it became a contest between the 
congressional and executive sides of the 
Government, because both sides are 
political sides of the Government and 
they have independent political authority. 
That is, members of the President’s own 
party in Congress, of the majority party 
in Congress, are under no obligation 
no party discipline, of the kind that they 
are here, to adhere to the President’s 
policies and to say what the President 
would like to hear said. Very often the 
investigation comes to be an attack by 
the Congress on the administration. But 
the administration is the Cabinet, the 
President and his Government, as it was 
in part in the McCarthy cases. And in 
one sense that does lend credibility to 
the investigating procedure. There could 
not be any suspicion, as I understand 
there is here from time to time, that the 
Government has just managed all this 
because it has got the naming of the 
tribunal. 

758. Chairman : No, I do not think 
that is so. There have been criticisms 
of the procedure, but I think it is fair 
to say that the conclusions of Tribunals 
have been accepted, not only by the 
public in general but by both political 
parties, because they have been entirely 

non-political. 1 see. If so, fine. But 

at least let me just say that in our system 
one of the guarantees of credibility is 
the sense that the Congress is jealous of 
its own prerogative and its own position 
vis-a-vis the executive, and that it would 
not let anything escape it. 

759. I suppose there are two ways in 
which interests may clash. One is be- 
tween the Republican and Democratic 
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members — that is one sort of case — and 
the other case is between Congress and 
the executive? Yes, exactly so. 

760. Mr. Wade : It might be interest- 
ing to ask about the procedure followed 
in the Warren Commission, since that 
involved hearing all the evidence in pri- 
vate and publishing it with the report. 
That is a course which was advocated 
before us not many days ago, as you 

may have seen in the newspapers. 

No, I did not see that. 

761. I do not think, subject to cor- 

rection, that it has ever been followed 
in an inquiry or tribunal held in this 
country. I think it would interest us 
all if you could tell us about reactions 
to that in the United States. You men- 
tioned earlier that there was some 
criticism, but how did it all work out 
in the end? 1 think in the end, be- 

cause everything was published, there 
was a general approval of the report. 
All of you know that voices have been 
raised, both here and in the United 
States, which attacked the findings of 
the commission. I have not made a 
study of these things, although I did 
appear on a television panel with people 
who were attacking them, and I do not 
think there is anything to it. It is pos- 
sible that if the inquiry had been public 
all the time, and those objections had 
been voiced while the inquiry was in 
progress so to speak, the commission 
might have taken steps to fend off that 
particular criticism. Someone might 
have said, “Why didn’t you follow this 
lead? ”, for example, and the commis- 



sion could say, “We will follow it”. 
I think, though, particularly with the 
Warren Commission, no course which it 
followed was going to silence everybody, 
and I think in the end the degree of 
acceptance of the Warren Commission, 
and indeed the firmness with which it 
pursued the inquiry in actual fact, are 
very very high. But I think it might 
well have been different if the com- 
mission had chosen to withhold a very 
large portion of the evidence. 

762. It is the postponement of the 
publication, I think, which is the subject 
of interest to us. That was not thought 
to be a fundamental procedural mistake, 
and the public was more or less patient 
while the proceedings were taking place? 

1 think so. I think they had very 

great confidence in the membership of 
the Commission. They knew also that 
there was a bipartisan panel. And I 
think the public was patient. I think 
also that everybody had some vague 
sense that it was appropriate to guard 
against the possibility that, because of 
the importance of the case, it might 
have had very far-reaching ramifications. 
In fact it turned out that there was no 
such evidence ; the only evidence which 
was not made public was extremely 
peripheral evidence, and this was only 
done because of State secrets, which 
everybody recognised to be applicable. 

763. Chairman : Unless there are any 
other questions, all that remains is to 
thank you on behalf of all of us for 
being so kind as to come here and give 
us your help. 



(The Witness withdrew.) 



Examination of Witness. 

The Rt. Hon. Lord Shawcross. 
Called and Examined 1th June, 1966. 



764. Chairman : Lord Shawcross, we 
are grateful to you for coming here. I 
do not know how you would prefer 
to proceed. Would you like to tell us 
broadly your views on the topics that 
confront us, and then let us ask you 

some questions? Yes, by all means, 

Sir. I have written out a short memo- 
randum. I did not know whether you 
wanted anything of this kind so I did 
not send it in advance, but did it to 
clarify my own mind on these things. 



Would you like me to go through it? 
It is all fairly elementary ; I am afraid 
there is nothing profound in this docu- 
ment or my own views. I think our 
system in England, our system of legal 
and of governmental administration tends 
to exclude, I suppose, more than any 
other country in the world, the inquisi- 
torial methods, but I do not at all think 
this means our procedures are necessarily 
better. Equally efficacious and just 
systems exist on the Continent, and they 
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have administrations which are just as 
sound as ours, and I think there is no 
doubt that there are from time to time 
matters which require inquiry, usually 
I would think public inquiry, which are 
not ones in which normal judicial pro- 
cedures would be likely to arrive at 
the real truth. These are cases in 
which the public interest demands the 
real truth, not truth as established in a 
law court, if I may say so, because 
objective truth established according to 
the British rules of evidence may be a 
very different thing from subjective 
truth. I think there are cases when 
the real truth must be ascertained, and 
the method of ascertaining it must not 
be restricted by the peculiar laws of 
evidence and procedure which we have 
in this country. 

You have, of course, as methods of 
inquiry the kind of procedure you are 
using yourselves now, the Royal Com- 
mission procedure, which is curiously 
vague, and the powers of which are very 
much in doubt. I have always wondered 
what would happen if one of the wit- 
nesses asked to give evidence or to 
produce documents said, “ I am busy, I 
am not coming ”, I think the answer 
is there is nothing that can be done 
about it, which is a curious state of 
affairs. It does not often arise in prac- 
tice, but it is a fact. I think that the 
Royal Commission procedure is in fact 
extremely useful, but it is most useful 
when it is discussing broad questions 
of policy, as this Royal Commission here 
is doing now, rather than cases where 
the individual conduct of particular 
people may be or should be a subject 
of inquiry. I think we often use it, 
and rightly, because we do not want 
to involve officials in matters which may 
fall into the arena of party politics, or 
do not want to commit officials to views 
which become the publicised basis of 
possibly controversial policy. Equally, 
we do not want to use the machinery of 
Parliament by Select Committee, because 
we know by bitter experience in Parlia- 
ment that Select Committees very often, 
indeed usually, tend to divide on party 
lines, and one does not get an objective 
inquiry or a really impartial judgment 
by using Parliamentary machinery. 

Midway between the Royal Commis- 
sion and the statutory Tribunal of 
Inquiry is the acl hoc tribunal system 
of sometimes one person, sometimes 



several persons, often a judge or dis 
tinguished lawyer, which is appointed 
for the particular purpose of inquirv 
into some special matter and reporting 
on it. The Profumo inquiry was one 
of them. Then there were two such 
inquiries into the Evans and Christie 
cases. Theoretically this is a procedure 
which may be said to have very little 
to support it. It is an informal p ro - 
cedure. It is usually, or often at any 
rate, a secret procedure the adequacy 
of which the public is unable to judge 
Again it is a procedure in which there 
is no power to insist upon witnesses 
giving evidence or call for documents, 
and the person conducting it has to be 
both inquisitor and judge. But all the 
same it is in practice, I think, a very 
useful procedure, however illogical or 
objectionable it may seem when one 
examines it coldly. It works well in 
practice ; it is far less formidable than 
the Royal Commission or the statutory 
Tribunal of Inquiry, and I think it is 
a system of inquiry which, with good 
administration, we cannot really dispense 
with in this country. 

Then one gets to the case which is 
apparently much graver or of greater 
public concern, where I think a more 
formal inquisitorial system is necessary. 
These are the cases where serious public 
disquiet has been aroused or is likely 
to be aroused, and where what is in- 
volved really goes to the root of honest 
and proper public administration. I 
think it is for Parliament with the advice 
of the Government to decide if and when 
a case for that kind of inquisitorial in- 
vestigation has arisen. This is the pro- 
cedure of course available under 
the Tribunals of Inquiry Act. It is a 
very formidable procedure, in some ways 
more formidable than a Royal Commis- 
sion, because it has the powers of 
summoning witnesses and demanding the 
production of documents. It sits in 
public, which a Royal Commission does 
not have to do or may not want to do, 
and I have no doubt that sometimes it 
may lead to injustice to individuals. Con- 
sequently it is obviously a procedure 
which is to be used very rarely, and pre- 
served as the State’s ultimate weapon in 
cases of grave public importance where 
the use of compulsory powers of inter- 
rogation is the only way of ferreting out 
the truth : and of satisfying the public 
(which I think is a very important thing) 
that the truth has been ferreted out. I 
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do not believe that you can always do 
this — both ferret out the truth and satisfy 
the public that it has been ferreted out 
—without letting the public in on the 
inquiry. I think that is why the ad hoc 
system or the Royal Commission sitting 
in private is not always an adequate piece 
of machinery for some of these much 
graver cases. So I would certainly re- 
main in favour of retaining the existing 
statutory machinery for Tribunals of 
Inquiry, although it may sometimes only 
be necessary to set the inquiry on foot 
in order to demonstrate that there is 
really nothing to inquire into. I think 
that was very much the case in the 
Tribunal that was set up to look into the 
facts about the policeman in Scotland 
who was alleged to have boxed the boy's 
ears. It was a trivial matter in itself, 
but the suggestion was that there had 
been interference with the course of the 
law, about the possible prosecution of a 
policeman. I think that was the point 
which arose. It was very quickly dealt 
with, and the whole thing was covered in 
a way which completely satisfied public 
opinion that there was really nothing 
wrong at all and that the allegations were 
baseless. Then you had the same thing, 
I think, in the Lynskey Tribunal, in which 
I was much involved ; there were some 
things that were brought to light which 
were bad and had to be condemned, but 
the inquiry certainly demonstrated that 
the widespread and serious corruption 
which was being gossiped about and sus- 
pected to exist did not exist at all. I do 
not believe that the rumours that were 
prevalent at that time, which were 
extremely damaging not only in a party 
political sense but to our whole system 
of administration, could have been dis- 
posed of in any other way than by public 
inquiry of the kind that was conducted 
by Mr. Justice Lynskey. 

I imagine, of course, that Parliament 
would never abandon its right to inquire 
into particular matters by setting up a 
Select Committee, although I think it 
has not done this for a long time in 
regard to cases where the real suggestion 
was some sort of culpability on the part 
of some particular individuals. I have 
no doubt Parliament would insist on 
retaining the right to set up Select Com- 
mittees, but Select Committee procedures 
are much more capable of doing injustice 
to individuals than Tribunals of Inquiry 
under the statute. The Select Committee 
has power both to find the facts and 
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punish ; a Tribunal under the Tribunals 
of Inquiry Act has no power to punish. 
Select Committees may be, I am afraid, 
and often are, considerably influenced by 
party political prejudices. Those whose 
conduct is under inquiry by them have 
no right to legal representation ; they 
have no right to refuse to answer in- 
criminating questions. The Committee 
itself is not one which has any experience 
as a rule in investigating facts ; and at 
the best its conclusions must lack the 
appearance of impartiality, however im- 
partial they might in fact be. So I think 
the statutory Tribunal is really the pre- 
ferred instrument of inquiry in cases 
where Parliament decides that some 
matter is so important that it ought to be 
investigated. 

The next matter I thought I might, 
perhaps with more relevance, say some- 
thing about was the position of the 
Attorney-General in relation to these 
inquiries. This has, of course, been a 
subject matter of controversy. I think 
the Attorney-General should continue to 
have a general responsibility for present- 
ing the case to the Tribunal, if he 
wishes so to do, either by doing it him- 
self or by appointing somebody else to 
act in his place ; and I think that sug- 
gestions that this should be done by 
independent legal officers are quite mis- 
conceived. The Attorney-General is an 
independent legal officer in the discharge 
of his public functions, and I believe it 
is of the utmost importance that he 
should continue to be and to be seen as 
such. It is true that some cases may 
involve some of his political colleagues. 
The J. H. Thomas case did, as did the 
Lynskey Tribunal. But this may happen 
in other matters than statutory inquiries ; 
the conduct of colleagues may arise 
directly or indirectly, and very occasion- 
ally it does arise, when the far more 
serious question of criminal prosecution 
is under consideration. I have known 
cases, and I have no doubt there are 
cases that have been under consideration 
in more recent times, long after I was 
Attorney-General, where the Attorney- 
General has had to consider whether or 
not a Member of Parliament should be 
prosecuted. This is a disagreeable task 
whether the Member of Parliament is on 
his own side or on the opposition side. 
Sometimes he may even have to consider 
the conduct of a colleague — a Minister — 
in relation to some aspect of the criminal 
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or the tax laws. I do not think any- 
body has ever suggested that the res- 
ponsibility for setting the criminal law or 
the tax law into motion should be taken 
away from the Attorney-General. He 
of course has ultimately the sole res- 
ponsibility for the enforcement and the 
administration of the criminal and tax 
laws. It would be a revolutionary pro- 
cedure if this responsibility was removed 
from him — I think it would be a very 
mistaken policy. But whilst he remains 
responsible for the criminal law and the 
Director of Public Prosecutions has to 
work under his directions, he may occa- 
sionally have to consider the position 
of his colleagues, and if he does, he 
does it with complete detachment. 
Traditionally the Attorney-General has 
always been regarded as being in legal 
matters the representative of the public 
interest. Indeed, in actual court pro- 
ceedings he often appears in that ex- 
press capacity. He is never influenced by 
party political considerations. That is 
the very strict tradition. My view is that 
as the occasions for intervention by the 
State in the affairs of private citizens 
multiply and the powers of the bureau- 
cracy increase, it is all the more impor- 
tant that the law officers should regard 
themselves and be accepted by the public 
as being in the position where their duty 
is to act on behalf of the public. There 
is no one else who can in the British 
system ; if the law officers cannot do it, 
no one is left. 

I know it was said in the J. H. Thomas 
case that the Attorney-General of the day 
felt some inhibitions about this, and I 
think it has been said he formed some 
personal opinion as to the innocence of 
Mr. Thomas ; and if that is said, my 
reply to it would be that Attorneys- 
General should be made of sterner stuff. 
It is not their function in such cases to 
form personal opinions of that kind. It 
is not their business, any more than it is 
the business of an ordinary barrister, to 
form personal conclusions about the 
guilt or innocence of people into whose 
conduct they may have to inquire: they 
must look at the evidence in a detached 
way and decide whether there is a matter 
for inquiry. 

It may of course happen quite easily 
that their own conduct is involved or is 
in question. In the Stanley case it might 
very well have been that rumours in- 
volved the Attorney-General, as indeed 



they did involve at one point the 
Solicitor-General. That would present a 
different state of affairs. But this is not 
likely to happen very often. If it did, I 
have no doubt special arrangements 
would be made to deal with it. Obviously 
the Attorney-General would go to the 
Bar and appoint the leading man avail- 
able at the Bar to act on the instructions 
of the Solicitor-General, and would 
remain completely aloof from the pro- 
ceedings himself. 

It may again happen that the Attorney. 
General of the day, without being the 
subject of any rumours or criticisms or 
suspicions himself, may have taken it 
upon himself to advise some individual 
later concerned in the subject of inquiry. 
I think it did appear, did it not, that that 
had happened in the case of Mr. Pro- 
fumo? That again would be a special 
case, and clearly in such a case the 
Attorney-General would be precluded 
from conducting any such subsequent 
inquiry into the matter. But, as I say, 
in a case like that obviously the 
Attorney-General of the day would 
nominate someone from the Bar, very 
likely an ex-law officer, to conduct the 
case in his place. 

In the Stanley case, the one in which 
I was directly concerned, there was a 
good deal of discussion about the matter, 
and Lord Simonds, as I remember, 
suggested in the House of Lords, when 
it was decided a Tribunal would have 
to be set up, that he thought it was un- 
desirable that the Attorney-General 
should conduct or take part in the pro- 
ceedings, because this had led to diffi- 
culty in the J. H. Thomas case. I think 
Lord Simonds afterwards withdrew that 
objection, but however that was, the 
Tribunal itself considered the matter, 
because it had been publicly canvassed 
before the procedure had been settled at 
all. At the first meeting of the Tribunal, 
Mr. Justice Lynskey having discussed it 
with his two colleagues, said in court 
that it was their view that it was in 
the public interest that the Attorney- 
General should act ; and following upon 
that I acted (and I must say I had every 
intention of acting whether he said that 
or not). But in fact that is what 
happened ; he had considered the matter 
with his colleagues, without any repre- 
sentations by me at that stage and before 
I said, as I recollect the matter, that I 
was proposing to appear, he announced 
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that he thought the Attorney should 
appear. I should certainly have regarded 
it as a complete abdication of the duties 
and responsibilities of the Attorney- 
General if I had refused to act, and very 
damaging to public confidence in the 
system and in the functions of the law 
officers if I had taken what would have 
been in fact the much easier course of 
saying I washed my hands of it and had 
let it be done by somebody else. 

I do not think one escapes the diffi- 
culty either by saying it should be an 
independent legal officer. Who is going 
to appoint the independent legal officer? 

765. I suppose the Chairman of the 
Tribunal. If a member of the Bar were 
to be appointed it would have to be 

by the Chairman of the Tribunal. 

That seems an odd arrangement. The 
Tribunal is the judge and appointing its 
own inquisitor. It presupposes, too, that 
the Chairman is a lawyer and would 
know whom to appoint. I do not think 
that would satisfy public opinion at all. 
But that would no doubt be a method 
which could be followed ; the person so 
appointed would then rely, I would 
imagine, on the services of the Treasury 
Solicitor. But in the end you get back 
to a situation in which the Treasury 
Solicitor is doing all the work behind the 
scenes, making all the inquiries, and he 
is subordinate to the Attorney-General 
and acts under the instructions of the 
Attorney-General. Merely bringing in 
an outside barrister on the nomination 
of the judge who is conducting the in- 
quiry does not seem to me to put a 
very much better face on the proceed- 
ings. I feel that the Attorney-General 
should do it. 

766. Lord Stuart: That was not done 

in the Scottish case. He did not do 

it there ; I should think very likely the 
Lord Advocate thought the matter so 
trivial that it was not worth touching — 
I do not know. But that certainly hap- 
pened, he did not conduct it himself. 

767. Chairman : Then you might 

think it was hardly worthy of an in- 
quiry of this kind? Yes, I think that 

was the view. 

768. This method of inquiry by Tri- 
bunals of Inquiry should be reserved 
for the very exceptional case of national 

importance? Yes, I think the very 

exceptional case where there is real 
public disquiet about something that has 
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happened, and where this disquiet can 
only be dispelled by this very formid- 
able public machinery, public inquisi- 
tion. 

769. Mr. Butterworth : Under the Act, 
the duty to inquire, I suppose, is vested 
in the Tribunal, is it not? — —Yes, I 
suppose that is the position under the 
Act. 

770. Not the Attorney-General? 1 

would not like to commit myself without 
looking at the Act on that. “Tribunals 
should be established for inquiry into a 
definite matter described in the resolu- 
tion . . . When the Tribunal is 
appointed, it can enforce the attendance 
of witnesses and examine witnesses ...” 
Yes, it looks as if the duty is cast by the 
Act on the Tribunal. 

771. If in pursuing that inquiry the 
Attorney had one view about how the 
inquiry should be conducted, and if in 
the event the Tribunal had another 
view, a difficult conflict could possibly 

arise, could it not? 1 do not think 

so. As a matter of fact that position 
did arise in the Lynskey Tribunal. The 
Tribunal took the view, I think prob- 
ably rightly, that on one particular issue 
I had not made a sufficient inquiry into 
the conduct of one individual, and they 
said so, and the fullest inquiry was 
immediately made. I do not think it is 
necessary to mention who it was — it did 
not lead to the discovery of anything — 
but they thought there was a particular 
avenue (I think the expression is) which 
ought to have been explored and which 
I had not had done, and they pointed 
this out. I was very upset about it at 
the time, I remember ; but there it was, 
it was a perfectly proper thing to do, 
and their instruction was immediately 
obeyed. In a sense, the whole operation 
is in practice to some extent a combined 
operation. The Tribunal has its Clerk 
or Secretary, and he is in close contact 
with the Treasury Solicitor, and even 
with the Attorney, and the Tribunal in- 
dicates the general lines of inquiry which 
it wants pursued. Then the Attorney- 
General pursues those lines of inquiry. 
If, as a result of them, or because of 
something he already knows, he thinks 
there are other matters that had not. 
occurred to the Tribunal which should 
be brought out in the public interest, he 
sees that they are brought out. But he 
does act in some senses as the officer 
of the Tribunal, in that he is in close 
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contact with them — I do not think col- 
laboration is the right word to use, be- 
cause there is a clear division — but what- 
ever they want inquired into they have 
inquired into by the Attorney as their 
instrument of inquiry — the Attorney, the 
Treasury Solicitor of course, and the 
police. 

772. What I was suggesting was that 
if the duty to inquire is vested in the 
Tribunal, whether it might not in cer- 
tain cases be difficult to reconcile with 
the Attorney-General’s position of 
appearing to represent the public in- 
terest. There could be two views about 
what the public interest might require. 

Yes ; I think there is that possibility, 

although I do not recall it ever having 
arisen in practice, except in the rather 
detailed sense I have just mentioned. 
I suppose if a conflict of that kind 
occurred, the Attorney-General would 
make his point in public and would say 
that in his view the public interest did 
or did not require the investigation of 
some particular matter, and he would 
then accept the ruling of the Tribunal. 
He cannot do otherwise. He cannot 
force the Tribunal to listen to evidence 
which it thinks is irrelevant ; he cannot 
prevent them hearing evidence which 
they think is relevant, and they would 
ultimately decide. But he would be in 
the position of protecting his own 
responsibility and protecting what he 
thought in the public interest by making 
his view public. 

773. There is another difficulty in this, 
if I could try to take it a stage further. 
X am sure we would all accept that 
Attorneys have fulfilled their duty of 
representing the public interest fully, 
efficiently and conscientiously ; that is 
not in question. But the problem, as 
I think you yourself said, is that the 
public should be satisfied that the 
matter had been fully investigated and 
that the truth had been reached. And 
connected with my first question, I 
think there does follow the second ques- 
tion whether it is always easy for the 
public to appreciate the position of the 
Attorney when he is representing the 
public interest in a matter of this kind. 

Yes, I think that, if I may say so, 

is perfectly true. It really depends on 
the public image of the Attorney- 
General. That is why I think it is so 
very important that his public image 
should be in all legal matters one of 



complete independence, otherwise you 
get the same feeling in regard to the 
administration of the law. If, f or 
instance, he decides not to prosecute 
when a question is asked in tire House 
of Commons, " Are you going to 
prosecute so-and-so ” — perhaps a person 
of standing on some company or tax 
offence — and he says no. The public 
might well be equally suspicious of that 
sort of thing as being a biased decision 
I think the public at present are not 
critical or suspicious, because they do 
regard the Attorney-General as being a 
public officer who is quite independent 
The moment you say that he is not 
independent, no* independent enough, or 
does not appear to be independent 
enough to represent the public in an 
action in the High Court or in a 
Tribunal of Inquiry, you raise the ques- 
tion whether he is independent enough 
to enforce the criminal law ; and then 
where do you go? That would be my 
feeling about it. 

774. Lord Stuart : Do you not think 
that, in order to prove his independence, 
the Attorney may be a little apt— if I 
might use a popular expression— to grill 

a man, even an innocent man? Yes, 

I think there is always this danger that 
he may fall over backwards, so to 
speak ; and this comment was made, I 
think, both about me and about the 
Attorney-General in the Bank Rate 
Tribunal of Inquiry. I do not think it 
was true, but those who did not like 
the questions which were put certainly 
took that view. But really this sort of 
danger would arise whoever conducted 
the case. The so-called independent 
legal officer would want to make his 
independence manifest. 

775. Mr. Heywood : But the procedure 
of these Tribunals is evolving, is it not? 
Each one is conducted rather differently 
from the last. For instance, I wonder 
whether you have a view about the 
satisfactory or unsatisfactory nature of 
the procedure in the Lynskey Tribunal, 
where you first examined the witness in 
chief and then walked to the other side 
of the court, if I may put it like that, 
and proceeded to cross-examine him. Do 
you regard that as having been 

desirable? 1 do not think that there 

is anything undesirable in that. What 
I did was to read out the statement at 
the beginning that he had himself made 
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—not read it literally, but lead him 
through it, so that he was able to make 
his statement to the Tribunal— and that 
was his evidence. Then 1 cross- 
examined him to test whether his state- 
ment was a truthful one or an adequate 
one. 

776. But does that not lead to the 
possibility which several witnesses before 
this Commission have assured us you 
overcame, but which might not always 
be overcome, that the examination-in- 
chief may consist of bringing out points 
which the cross-examiner is then going 

especially to attack? 1 do not think 

so, because the statement that the witness 
makes is his own statement ; he has 
written it out. The Attorney-General has 
had nothing to do with it ; he is faced 
with a piece of paper which says, “ Mr. 
Smith is going to say this, that and the 
other ”, and he takes him through that. 
I do not remember now whether the Tri- 
bunal have the statements or not (there 
is no reason why they should not have 
had), but as far as the Attorney-General 
is concerned he is not involved in the 
preparation of the statement. In some 
cases of course the witness was led 
through his original statement by his own 
counsel. 

777. That was the point I was coming 

to next ; that is, whether you think the 
change has been for the better, that 
instead of the Attorney or the Attorney’s 
representative doing both jobs, whether 
in all cases he ought to be taken through 
his own statement by somebody other 
than the person who is going to cross- 
examine him? By his own counsel? 

778. Yes. 1 do not see any objec- 

tion to that. 

779. I cannot get you to say it, but 
what I am trying to find out is whether 
or not you think that is preferable to 
what happened in the Lynskey Tribunal. 
1 think that is a very difficult ques- 
tion. If it meant that witnesses were 
not to be seen by the Treasury Solicitor 
or the police, and be submitted to ques- 
tioning by the Treasury Solicitor, then I 
would have no objection to it. It might 
have a better appearance, provided it did 
not mean there was a limit to the extent 
to which the witness could be questioned. 

780. I gathered from your answers to 
Mr. Butterworth that you do not think 
that evolution should go to the point 
where independent counsel and not 
the Attorney should take on the job 
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of conducting the case. No. I 

have no objection to somebody who 
wishes to give evidence being repre- 
sented by his own counsel and being 
taken through his evidence in the first 
instance, as in an ordinary court, pro- 
vided he is open to cross-examination. 
I have no objection to somebody who is 
going to be called as a witness by the 
Tribunal or the Attorney-General, and 
who has been examined (if examination 
was needed) by the Treasury Solicitor or 
the police, again being taken through 
his own evidence in the first instance by 
his own counsel if he wants to be. That 
might present a better appearance. I do 
not think it would really affect the justice 
of the inquiry, or the result, but I would 
still say, however that part of it is donq 
the Attorney-General or somebody repre- 
senting the Attorney-General must have 
the right of cross-examination. 

781. A final question which follows, 

I think, out of the matter we have been 
canvassing. Do you think that all the 
people who are likely to be implicated 
or branded by what is being said before 
the Tribunal opens, or during the course 
of the hearing, ought to be entitled to 
legal representation and have their costs 
paid by the public?' Yes. 

782. Even if some of the people were 
subsequently found to be seriously at 
fault?— — Yes ; I think I would apply 
a veiy similar principle to the one which 
applies in ordinary criminal cases, where 
he gets legal aid whether he is guilty or 
not. 

783. Chairman : Whatever his income, 
or rather if his income and capital is not 

beyond the limit? Yes, it is on a 

means test, that is true. 

784. I think everyone has agreed that a 
witness who is within the legal aid 
financial limits should be given legal aid 
by the Tribunal. The question is, what 
happens when a witness is called who is 
not within the actual limits of legal aid? 
Ought he to have his costs as of right, 
at whatever expense, or ought the Tribu- 
nal to have a discretion as to whether or 

not it should award costs? 1 think 

I would retain the present position as to 
that and let the Tribunal exercise dis- 
cretion. I did say earlier that these 
Tribunals have no means of punishment, 
and in fact although conduct which is 
very disgraceful may have been demon- 
strated by the inquiry, there may be no 
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way of punishing the individual con- 
cerned except by saying “ You must pay 
your own costs 

785. Have you any suggestion to make 
on this vexed question as to what 
happens, or what should happen, to a 
witness who refuses to answer a ques- 
tion, particularly if he refuses to divulge 

the source of his information? 1 am 

in favour of the existing procedure. I 
have a very strong view about the rule 
about self-incrimination in general ; I 
think it has no ethical justification at 
all and is not recognised in any other 
civilised system of law. I do not see 
why a man should be entitled to refuse 
to answer questions. If your question 
is directed to this special problem of 
the disclosure of sources of information 
by a journalist, such as arose in the 
Vassall case, I still think there are cases 
where the source must be disclosed. My 
experience in the courts has been that 
a journalist is very rarely asked to dis- 
close the source unless the judge feels 
it is absolutely necessary in the interest 
of public justice to have the source 
disclosed ; and if that is the view of the 
judge or Tribunal, I think the source 
should be disclosed, and that the public 
interest in knowing the source must pre- 
vail. 

786. Do you think the sanction for 
that should reside in the Tribunal or that 
it should, as at present, reside in the 
High Court? — —I quite like the present 
procedure. It is a little cumbrous and 
it involves considerable delay sometimes, 
but it brings an entirely fresh mind to 
bear on the problem, and I think it is 
a protection against any injustice, any 
rash decision on the part of the Tribunal. 

787. What has been suggested to us 
by the Union of Journalists is that they 
would prefer this matter to be dealt with 
by the Tribunal rather than by the court, 
because they felt that the Tribunal is 
less likely to impose a heavy sentence, 
or rather is likely to impose a less heavy 

sentence than the court. That is a 

very interesting view. I have no means 
of judging whether that is a correct 
assessment or not. I should have thought 
that was really anybody’s guess. I do 
take the view in these cases of journalists 
that the right, and it is a right, to de- 
mand disclosure of the source ought to 
be exercised with great discretion, but 
that it must exist, just as it exists in 
every other case. 



788. There may be a case when the 

source is vitally material. Quite. 

Absolute privilege in this matter seems 
to mean absolute irresponsibility ; the 
“ source ” might be completely non- 
existent. 

789. No one has argued that there 

would be absolute privilege. 1 do not 

think that any country — I went into this 
at one time — accords absolute privilege ; 
there are always exceptions for public 
security and public interest. And in 

practice that is really what one has 
here. Journalists are not pressed, in 
my experience, to disclose their sources 
unless the Tribunal really thinks it is 
in the public interest for the source to 
come out. I have often been asked by 
judges, “Mr. Shawcross, do you really 
think it is necessary to press that ques- 
tion?” and knowing that if I did press 
it the judge would be inclined to be 
against me, I have always moved away 
from it. 

790. Lord Stuart : You did say in the 
course of your statement that you 
thought some form of statutory machin- 
ery was necessary for handling this type 
of inquiry. Have you in the course 
of your considerable experience dis- 
covered any reason for wishing to amend 

this 1921 Act? No, I do not think 

so. I think it has proved to be a very 
useful piece of machinery. It has been 
very infrequently used ; I should be 
sorry to see it often used. I think per- 
haps once or twice it has been un- 
necessarily used — that Scottish case was 
the one I feel doubtful about. But all 
these things really depend on the dis- 
cretion of the Government of the day 
and the decision of Parliament; and I 
think this machinery is good. 

791. Mr. Wade : Might I ask if you 

have any feeling that there ought to 
be any change in the practice in order 
to mitigate the hardships suffered by 
innocent individuals whose reputations 
are damaged by the rumours circulating 
and the publicity focused on the Tri- 
bunals’ proceedings? Yes, I think 

there is no doubt that sometimes some 
injustice to individuals does result, at 
any rate until the Tribunal’s report is 

ut out. There may be something to 
e said for having private sessions, and 
if during those private sessions it appears 
quite clear that nothing of public interest 
or public concern exists, for not going 
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into public session about the matter. 
But I confess I am doubtful about this, 
because I think the real, or at any 
rate one of the real points of this pro- 
cess is to satisfy public opinion that 
the whole truth has been ferreted out 
and that there has been nothing hole 
and corner about it. This is why I 
am afraid that sometimes (this is not 
the only sort of machinery under which 
it happens) the individual’s interest has 
to give way to the public interest. 



792. It seems impossible to imagine 
the public being satisfied if the Tribunal 
announced that it had investigated the 
situation in private and found there was 

no case to answer. No, I do not 

think so. I would be very doubtful 
whether it would be wise to have any 
of these inquiries in private. 

793. Chairman: Thank you very 

much. 



{The Witness withdrew .) 



Examination of Witness. 

Mr. E. D. Pickering. 

Called and Examined 1th June, 1966. 



794. Chairman : Mr. Pickering, we 

are very grateful to you for coming to 
help us. I wonder if you would give 
us generally your views on the problems 
which confront us, and then we will, if 

we may, ask you questions? Yes. It 

seems to me — speaking as a newspaper 
man — that the two things which do con- 
cern us are the Bank Rate Tribunal and 
the Vassall Tribunal. In all the pro- 
cedures under the Act, from 1921 
onwards, newspapers were closely con- 
cerned only at the Bank Rate Tribunal 
and the Vassall Tribunal. The Bank 
Rate Tribunal I can deal with fairly 
shortly, because there the issue did 
arise about sources of information, and 
the journalists did concede that they 
could reveal those sources ; they were 
faced with a dilemma, but they did 
resolve it of their own choice, and that 
was the end of that as far as the news- 
paper people were concerned. At the 
Vassall Tribunal it was rather different. 

I think the problem with the Vassall 
Tribunal arose primarily from the timing 
of the inquiry, and also from the terms 
of reference which were laid down in 
the House of Commons. In regard to 
that I would like to quote to you what 
Mr. Harold Wilson said in the debate 
in the House of Commons which fol- 
lowed the report on the Vassall Tribunal. 
He did go out of his way to point 
out that “had the inquiry been set up 
earlier it would have had some tempering 
effect in preventing some of the wild 
speculation ”. It is along these lines 
that I want to develop that argument, 
that the Vassall Tribunal was first of 
84467 

Printed image digitised by the University of Southampton Lit 



all directed, in the first of the terms of 
reference, to a story about a Minister, 
and then the terms of reference went 
on to demand an inquiry into “ any 
other allegations which have been or may 
be brought to their attention reflecting 
on the honour and integrity of persons 
who as Ministers, naval officers and civil 
servants, were concerned in the case ”. 
The issue in the Vassall case was the 
security of the nation. I feel that what 
went wrong primarily at the Vassall 
Tribunal in relation to newspapers was, 
as I say, the timing, but also the deflec- 
tion of the Tribunal on to matters con- 
cerning the Ministers and their integrity, 
rather than sticking entirely to the 
problem of security. When the Tribunal 
came to deal with the matter of the news- 
papers, interest was then brought to bear 
upon the cases of the two journalists who 
refused to name their sources, Foster 
and Mulholland. I think that was a 
mistake, because I think it would be true 
to say that although both men acted on 
a most excellent principle, and paid the 
penalty, the stories which they were con- 
cerned with were journalistically of some 
triviality, and this tended I thought to 
put the whole thing on the wrong basis. 
There is one other aspect of it, and I 
believe this has been dealt with in a 
memorandum which the Press Council 
has submitted to this Royal Commission, 
and the paragraph in that to which I 
would like to draw attention is as 
follows : 

“That the question is not merely 
whether the public interest demands 
that the threat of imprisonment should 
E 4 
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be used to quash conscientious objec- 
tions, that the question is also whether 
in the long run it is in the public 
interest that objectors should be forced 
to give way. For the sake of informa- 
tion which it is possible may be of 
only peripheral value in a particular 
inquiry, a principle is breached. And 
because of the breach, public men will 
become afraid to make use of the 
power of the Press in the way it should 
be used, in letting light into places that 
would otherwise be kept dark.” 

May I say that during the Vassall 
Tribunal, which I did attend on most 
days, I thought that the newspaper men 
on the whole were treated reasonably 
fairly. The cases of Foster and Mul- 
holland were individual cases of 
conscience, and both men made their 
choice. In the case of the other journa- 
lists, they went through some gruelling 
questioning, but then I do not think 
inybody in newspapers, as in public life 
generally, ought to be too thin-skinned 
about this sort of thing. As far as the 
conduct of the Tribunal itself went in 
relation to the newspaper men in general, 
I thought that worked out fairly satis- 
factorily. 

795. Where the identity of the source 
is only of peripheral importance, I think 
everyone would agree that the power to 
compel the disclosure of the source 
should not be exercised. What about the 
case where the identity of the source is 
considered by the Tribunal as vitally im- 
portant to the matter into which they 

are inquiring? Then I think that the 

journalists cannot ask for any treatment 
other than exists under the law of the 
country. They have no special rights. 

796. Mr. Wade: So your principle is 

going to be breached there? Yes. My 

objection in the case of the Vassall 
Tribunal was that, because of the terms 
of reference, because the questions which 
were directed at Foster and Mulholland 
were concerned not with the security 
aspect of the problem but with stories 
which related to the integrity of Minis- 
ters. This was where the thing went 
wrong. 

797. Chairman : What is the remedy, 

Mr. Pickering, for the future? The 

terms of reference, in the case of the 
Vassall Tribunal, were laid down 
hurriedly, in a rather angry debate in the 
House of Commons. I would have 
thought that the terms of reference 



ought to be much more carefully worked 
out in advance. I would have thought 
also that the words of the Act ought to 
be remembered here, that it is laid down 
that the Tribunal procedure shall be 
used on matters of urgent national 
importance. The matter of urgent 
national importance here was the matter 
of security and not of the Ministers’ 
integrity. 

798. Lord Stuart : The words are “of 

urgent public importance 1 am 

sorry, yes. 

799. Mr. Heywood : Mr. Pickering, is 
it not correct that if an inquiry of this 
kind is set up to allay public disquiet, the 
Tribunal has to search for the truth 

wherever it may be found?- 

Certainly. 

800. And that they cannot very well 
be bound by narrow terms of reference, 
their job is to inquire into the situation 
and find out where the truth lies. Do 
you not think it would be a serious 
limitation on their capacity for finding 
the truth, if terms of reference were 
drawn up as narrow as I think you are 
perhaps suggesting they ought to be? 

It is the particular case of Vassall to 

which we are referring here. The situa- 
tion has never arisen in any other case. 

801. What I am perhaps not putting 
very well, and what is behind my mind, 
is that in several of these cases— the 
J. H. Thomas case, the Lynskey case, the 
Bank Rate Tribunal and so on — there 
has always been the rumour bruited 
about that Ministers were guilty of some 
misdemeanour or other. It seems to me 
therefore that you cannot keep that 
element out, and therefore you may not 
be right in suggesting that the integrity 
of Ministers ought not to have been 
inquired into when it had the very un- 
fortunate result of putting two journalists 

into prison. Do you not agree? If it 

has reached that stage then obviously it 
has got to be inquired into. 

802. Chairman : What you are saying 
I think is that in the Vassall case the 
only public disquiet was as to whether 
there had been breaches of security, there 
was no public concern about the integrity 

of any Ministers? 1 think that had 

the Tribunal been established earlier, at 
a much earlier date after the Vassall 
trial, the amount of speculation leading 
to the problems of the stories which dealt 
with the Ministers could well have been 
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avoided, and I think that was what 
Mr. Harold Wilson was after when he 
made that remark in the debate following 
the Tribunal. 

803. If there had been an inquiry 
immediately after Vassall was convicted, 
there would have been no time for these 
rumours, such as they were, to circulate? 
Yes. The problem here being se- 
curity, it seems to me that, if there was 
a good case for a Tribunal at the time 
that it was set up, there was an equal 
case much earlier. The only thing which 
had changed was the stories about the 
Ministers. 

804. Lord Stuart: You do not regard 

the treatment which was meted out to the 
journalists in the High Court as being 
wrong or unfair? We all get informa- 

tion from important sources. If it is 
important to us that we should conceal 
those sources, then I think we should 
conceal them, but if there is a penalty to 
be paid, then we pay the penalty. 

805. Chairman : We had four witnesses 
here from the Union of Journalists, and 
their view was that if a witness refused to 
answer a question, or a journalist refused 
to give his source, it would be preferable 
that the Tribunal itself should have the 
power to commit, rather than that the 
matter should be referred to the High 
Court. I think all of them felt that once 
the matter is referred to the High Court 
it tends to inflate the importance of the 
contempt, and a journalist or any other 
witness who refuses to answer is likely to 
go to prison for longer if it is remitted 
to the High Court than if it is left to 
the Tribunal to deal with. Have you 

any views about that? 1 certainly 

do not feel deeply about that one. The 
only view I do have is on the suggestion 
that that matter should not be left to the 
Tribunal, but should be referred to the 
House of Commons rather than to the 
courts of law. 

806. That was their first choice. 

The House of Commons? 



807. Yes. On that subject I am on 

the side of Lord Shawcross, who takes 
the view that that would be a trap into 
which journalists should not fall. That 
it is much better to be dealt with by the 
law in such a matter than to be judged by 
the politician. 

808. That there should be no political 
undercurrents at all, as liberty is at stake? 
Yes. 

809. Lord Stuart : After my 35 years in 
the House of Commons, I hesitate to 

comment. I see the point. 1 think it 

is a matter of choice, and on this par- 
ticular one, as I say, I come down on the 
side of Lord Shawcross. 

810. Chairman : But whether this 

power should be exercised by the 
Tribunal itself, or on reference from 
the Tribunal by the courts, you have 
an open mind? Yes. 

811. Mr. Pickering, is there anything 

else you would like to add? You did 

ask me a question about the extent to 
which innocent persons might be caused 
hardship, and my answer to that is that 
any Tribunal should be held in public, 
and the only exception is where there are 
matters of national security involved. On 
the whole hearings should not be in 
private. 

812. You only set the Tribunal up 
when there is grave public concern, and 
the only way you can allay the concern 
is for the inquiry to be conducted in 

public? Yes. I was also very 

impressed by what Mr. Galbraith had 
to say here about the matters concerning 
privacy. I thought his statement on how 
he reacted to this was most impressive, 
and that if he was able to bear the situa- 
tion of a hearing in public, then I think 
most people could. 

813. Chairman: Thank you very 

much, Mr. Pickering. You have been 
most helpful. 



(The Witness withdrew.) 
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814. Chairman: We are grateful to 
you for coming here to help us in our 
discussions. We would rather like to 
hear your general impression of how 
these Tribunals of Inquiry work, having 
had the experience of giving evidence 

yourself before one of them. 1 made 

a short speech on this subject to the 
House of Lords in November 1962 on 
the setting up of the Vassall Tribunal, 
and I made certain observations there ; 
and now to two of those perhaps I could 
address myself a little more deeply than 
I did previously, having read it through. 

In general I think a great deal of play 
is made on the fact that nobody is 
accused ; there is not the slightest doubt 
that people are accused : that is the 
whole point of the Tribunal, that they 
are accused. I think this is so in the 
four Tribunals that I have seen. In each 
case allegations definitely accusing people 
have been made, and therefore you are 
to that extent under trial. In my own 
case, when the Commission reported, 
The Times headed its leader “ Not 
Guilty ”. I think one must make very 
clear that from the moment it is started 
you are in fact, or you feel you are, in 
a court, and that is your feeling until 
such time as it is disposed of. I think 
this should be part and parcel of any- 
body’s thoughts on it. 

If it is decided that a Tribunal is 
necessary — and they should only decide 
to have them after very careful thought 
— it is absolutely essential that they are 
held in public and the rights of the 
individual are subordinated to the objects 
of the Tribunal, which is to secure satis- 
factory behaviour in public and commer- 
cial life, or whatever it is inquiring into. 
I think you have to accept that in order 
to achieve this complete inquiry into a 
case in such a way as to ensure a 
satisfactory result you have really got 
to probe ; and I think one should be 
very hesitant in suggesting that there 
should be any limit in who should be 
asked about these matters, apart from 
the accused themselves. 

Any thoughts I have ever had about 
it start from those two points. We 
now have to see how the matter is 
actually dealt with. I think there are 



two aspects of this which perhaps your 
Commission might consider worth 
thinking about. The procedure by 
which the Lord Chancellor from time to 
time makes a preliminary inquiry is not 
wholly satisfactory. I do not know that 
he does on every occasion, but certainly 
on two, if not three, of the Tribunals 
I have seen — and certainly the one I 
was involved in — the Lord Chancellor 
saw certain people and took certain 
evidence. Having done so, this docu- 
ment was presumably shown to the 
Prime Minister with advice ; but of 
course the document and the advice 
that was given were not known to any 
of the people who gave evidence, nor 
was it known who had been asked to 
give evidence ; and when you did give 
evidence it was not known under what 
authority you had been told to go. 

The first time this happened to me I 
was instructed by the Prime Minister’s 
Private Secretary to send Miss Chataway 
to be interviewed by the Lord Chan- 
cellor. She was, in fact, at Brighton. 
I had never heard of Miss Chataway 
at the time, nor did I know she was an 
employee of mine — she had been an 
employee for four days — and then I 
discovered she was a little girl of 
eighteen and I felt much concerned 
about my responsibility in ordering her 
to go and see the Lord Chancellor, or 
even allowing her to go to the Lord 
Chancellor. 

There was some discussion as to what 
my position was, and how she should 
go, and, ultimately, by whom she should 
be accompanied. It struck me that this 
was not a satisfactory procedure: nor, 
of course, was it ever known to me 
what she said or did not say, nor would 
it unless I had asked her, and I did 
not do so. So that aspect of it is un- 
satisfactory, bearing in mind that at 
this stage of the proceedings there is 
always a great deal of rumour ; and 
that it is not impossible to discover who 
is going to be interviewed by standing 
outside and watching who goes in. 

815. I suppose before the Government 
decides whether or not it wants to set 
up a Tribunal of Inquiry, it would want 
to inform itself as to whether there 
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seemed to be some prima facie case? 
This is the object of it, I under- 
stand, but if you are on the other end 
it is not always easy to know what your 
position is. 

816. I agree. Could you suggest any- 
one better qualified than the Lord 
Chancellor to conduct such a pre- 
liminary inquiry? 1 think it would 

perhaps be happier if those who con- 
ducted the preliminary inquiry, or, 
indeed, were to put the case before the 
Tribunal itself, were not members of a 
political party, because I think one must 
accept the fact that in certain cases it 
could well be that the motivating cause 
behind the Tribunal being set up was 
not wholly a desire to find out the truth 
for the good of the body politic but 
one political party trying to gain 
political advantage over another political 
party. The political party of which 1 
am a member has been in opposition 
and in office, and I would still say the 
same. I think this is a point which 
causes concern amongst all those who 
are involved in these things as to what 
is going on. 

The other matter which concerned me 
personally very much, and which I think 
would apply in certainly three or four 
Tribunals recently, is that they some- 
times arise because of initial action by 
someone going to a Member of Parlia- 
ment or a member of the Government — 
either a leader or a member — and 
making allegations. These allegations 
are referred to either by questions in 
the House of Commons or in the House 
of Lords, or by leading members of the 
party, perhaps Privy Councillors, meet- 
ing in the Lord Chancellor’s office or in 
the Prime Minister’s office. I think what 
is said at such a meeting is significant. 

When the time comes for the Tribunal, 
whereas every other individual has every 
aspect of his life probed regardless of 
whether it is relevant to the issue with 
which the Tribunal is concerned or not, 
all that has been said, the sources from 
which the information is gained and 
whether it is relevant or irrelevant, is 
protected by Parliamentary privilege ; so 
that those who have played, or could 
have played, some part in causing the 
need for the Tribunal are never exposed 
to its researches. This seems to me to 
be a very big gap, if it is accepted that 
party political motives could and some- 
times may have been suspected to have 
been part of what has happened. 
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As Parliament has set it up — and it is 
set up by an Act of Parliament at the 
wish of Parliament — it seems to me not 
wholly satisfactory that they should be 
subjecting individuals to this very 
terrible procedure and at the same time 
protecting themselves by the circum- 
stances of Parliamentary privilege. I am 
not suggesting of necessity that every- 
thing would not have been done the 
same and that the same things would not 
have been said in any event, but I am 
merely saying that what was said is not 
known, and if it is known it is known by 
rumour, and only part is known, and 
perhaps what is known should not be 
known. I think it is in the preliminary 
areas before the Tribunal is set up that 
the position of people who could be and 
are involved is rendered very difficult. 

I say this not because I attribute any 
ill-will or misbehaviour to anybody, but 
I feel that it is terribly important that 
these Tribunals should not be set up 
unless they are really necessary ; and I 
think people might be less anxious to 
create the circumstances in which they 
had to be demanded if they knew that 
the part they were playing would itself 
come out in the evidence of the Tribunal. 

817. I suppose that is the position if 
a member of the party in power goes 
and says something to the Prime Minister 
or to one of the members of the Cabinet, 
suggesting that there ought to be an in- 
quiry? — —That is so. 

818. But if it comes from the other 
side of the House, what is said is 
usually said on the floor of the House, 

is it not? 1 would suggest that is not 

necessarily so. 

819. I see. Do you think it would 
often happen in practice that an inquiry 
would be set up as a result of something 
said by a member of the party in power 

to a member of the Cabinet? 1 think 

it could quite possibly be so. X would 
have said that if one examined the 
circumstances of the last four Tribunals, 
it would be more likely that it arose 
from a general demand of the opposi- 
tion. 

820. That is the usual pattern. Yes, 

that is the usual pattern ; but because 
it is the pattern, I see no reason why, 
of necessity, anything could be precluded 
from it. 

821. Mr. Butterworth : Are you sug- 
gesting that what precipitates a decision 
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to set lip a Tribunal is some communica- 
tion from Members of Parliament to 
the Government? Might it not be said 
that whilst this is the final cause it is 
the general circulation of rumour that 
really produces the need for the Tri- 
bunal? 1 think what I am trying to 

say is that those who pass on the 
rumours would be, or might be, much 
less likely to do so and might take more 
care to find out if the rumours could be 
substantiated first if they knew that they 
themselves were likely to be involved in 
the evidence. That is the point I am 
trying to make. 

822. I see. The need for a Tribunal 

generally comes about because there is 
widespread public disquiet over a par- 
ticular issue, would you not agree? 

X would say that in certain cases, yes ; 
but I would not have said, if you take 
the case of the inquiry under Mr. 
Justice Lynskey, that there had been 
any widespread public concern at that 
time. I would say that in the case of 
the Bank Rate Tribunal there had been 
some concern in certain circles, but I 
would not have said so in the first one. 
In the first one, I would have said 
the rumours were self-generated and I 
would have thought the evidence would 
have shown that many of them were 
unfounded. 

823. Lord Stuart: You referred to the 
procedure as being “ terrible That was 

your word. It is terrible to this extent. 

First of all, you have every aspect of 
your life inquired into by the Treasury 
Solicitor who takes your diary and your 
secretary’s diary and your office tele- 
phone record, and asks you to explain 
exactly what you were doing over the 
previous fortnight or three weeks. You 
have to tell him who you have seen 
on business matters, or matters not 
remotely connected with the matters 
with which the Tribunal is concerned. 
You are asked to explain exactly what 
you have talked to them about and 
what exactly you have said, what finan- 
cial transactions you have had with 
them, and they themselves could be 
subjected and are themselves asked to 
appear, when you yourself would have 
no idea whom you were implicating or 
who would be concerned. As you are 
not charged with anything, there is no 
charge to answer. You have no oppor- 
tunity of cross-examining the witness 
because you do not know what the wit- 



ness has said, or even sometimes who 
the witness has been. Personally I think 
this is probably all justified, but it ought 
not to be lightly entered into and a 
Tribunal ought not to be lightly asked 
for. This is the point I am trying to 
make. 

824. You have suffered yourself? 

I suffered because when I started I did 
not realise the vast chain of events of 
which 1 had never heard and people 
with whom 1 had never been connected 
becoming involved. I did not myself 
suffer much because I did not think it 
likely that that Tribunal would find 
that I had done what it was suggested 
I had done. This was a matter of fact, 
not a matter of behaviour — you either 
had done certain things or you had not 
done certain things, and there could be 
no doubt in my own mind that I had 
not done them. There was no grey 
area about it: either you had been told 
that the bank rate was going up and 
you had thereafter sold some shares or 
you had not. I had not, which was 
fortunate 1 

It would not be possible to express 
how unpleasant it was, but I think if 
you expose yourself in public life and 
find yourself in a difficult position such 
as this was, you have really no right 
to complain. I have no complaint to 
make at all personally. I think it is 
the fact of the amount of people (of 
whom you have never heard and who 
have never heard of you probably) who 
are brought in to answer questions on 
matters which are probably quite irrele- 
vant. 

825. Mr. Heywood : You have made 
clear your dissatisfaction with the pre- 
liminaries, and I think the members 
of the Commission will sympathise very 
strongly with what you have said, but 
have you any complaint about the way 
in which the Tribunal itself worked, 

after the preliminaries were over? 

f would like to make it clear that if I 
express dissatisfaction, it is in connec- 
tion with areas which I was suggesting 
you might consider it worth while to 
inquire into, because I have no com- 
plaint personally at all. I must stress 
this. As far as the way the Tribunal was 
actually conducted, I understand t two 
firms of solicitors who were associated 
with me have submitted evidence in 
writing, and I really have nothing to 
add to it. As far as I am personally 
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concerned I would have no objection, 
because if you are going to have it at 
all, then it seems to me it must be con- 
ducted as the Tribunals are in fact con- 
ducted. 

826. Lord Goodman: Two points, 

Lord Poole, arise from what you were 
saying. The first one concerns the pro- 
tection of, . as it were, the “ original 
informer ”, if one may use those words. 
It is obviously distasteful that he should 
be protected, but I am wondering why 
he is necessarily protected by Parlia- 
mentary privilege. I am not a con- 
stitutional lawyer, but if his identity 
is disclosed, is there anything to prevent 
him being subpoenaed? In the Vassall 
Tribunal, the Prime Minister and other 
Members of Parliament went out of 
their way to make sure that the in- 
formers were brought to book by 
actually having inserted in the terms of 
reference an item concerning an inquiry 

into the rumours. -But they were 

about newspaper men and not Members 
of Parliament. There was no sugges- 
tion that Parliamentary privilege was 
waived. I keep saying that I wish to 
make no complaint, but I do say that 
if you read the evidence of the Bank 
Rate Tribunal, you will see that Mr. 
Wilson in fact stated in evidence in 
front of the Tribunal that he had no 
obligation to give evidence to it, that 
his responsibilities were solely to his 
constituents and to members of the 
House of Commons, but that he would 
or might consider doing so. He was not 
in fact cross-examined by anybody else 
— certainly not by myself — and it was 
not challenged by the Tribunal. This 
is all in the evidence and it may well 
be proved that I am wrong in saying 
that this is what he said. But he was 
not contested. 

827. Lord Goodman : What I am 
rather puzzled about is whether, if he 
did take that line, it was right: whether 
there is any Parliamentary privilege 
which would prevent a man being sub- 
poenaed and asked about any informa- 
tion he had supplied to the Lord Chan- 
cellor. I should have thought not. 

828. Chairman : I have not had to 
consider it for some time, but Parlia- 
mentary privilege, to my recollection, is 
fairly sweeping. 

829. Lord Goodman: Yes, it would 
arise on matters arising on the floor 



of the House, but I wonder if it is the 
case that if a man went to see a Minister 
outside the House and gave him a piece 
of information and his identity was re- 
vealed, he would enjoy no protection at 
all from being subpoenaed by the Tri- 
bunal. 1 would not like to answer 

that. 

830. It is a very interesting point. 
The other thing concerned the question 
you raised about the Lord Chancellor’s 
inquiry. One sees the obvious diffi- 
culties, but could you suggest who else 
could do it? The Chairman suggested 
that the Lord Chancellor was ideally 
suited. It may well be so, but could 
you suggest who else might do it? From 
your knowledge of public life, and sup- 
posing that a Tribunal is required to 
ascertain whether there is a prima facie 
case, how else could it be done? Could 

the police do it? 1 think that if the 

Lord Chancellor or someone is to be 
asked to advise, the position ought to 
be made much clearer than it has been 
as to the position of the witness in- 
volved. 

831. Chairman: I do not think any- 

one could be obliged to go. It would 
be difficult to refuse, but if one re- 
fused one could not be forced. My 

own feeling was that it was one thing 
for me or for someone associated with 
politics in the loosest sense to be asked 
to go and see the Lord Chancellor — 
as a matter of fact it happened that I 
knew the Lord Chancellor extremely 
well — but it is a very different thing 
for people outside and when it happens 
it can be very terrifying, I should have 
thought. 

832. Lord Goodman : That, of course, 
is inherent in the situation. I do not 
think it matters much who is inquiring. 

No, but I think they should be told 

they need not go if they do not want 
to. 

833. I could not agree more, but have 

you any feeling about the Attorney- 
General’s participation in these proceed- 
ings? 1 have no complaint myself, 

and I have no reason to believe that 
with anybody else conducting the Tri- 
bunal the result would have been 
materially different. Obviously some 
people like the way they are cross-ex- 
amined and others do not. I would 
have preferred, as I said before, that 
because these are semi-political affairs, 
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the less people in politics had to do with 
them the better everybody would feel 
about them ; and as the ultimate aim is 
that only the truth shall be found the 
more people can be sure that it is con- 
ducted properly the better. 

834. Mr. Wade: I rather thought that 
you felt that no unnecessary injury was 
done to the reputations of those involved 
because the proceedings were in public. 
Some of our witnesses have suggested 
that there should either be a private 
hearing of the evidence or delayed publi- 
cation of the evidence, but I gather that 
you accept the fact that it is best for all 
concerned that the proceedings should 
take place in public. I wonder if you 
think that causes any avoidable damage 
to the reputations of innocent people? 

1 think that the whole procedure 

can and does tarnish to some degree the 
reputations of a number of people: the 
degree can be very slight or it can be 
very serious. I think it must be a matter 
of opinion as to the extent to which the 
individual’s reputation is tarnished. Re- 
reading the Lynskey Tribunal, I believe 
people will take very different views as 
to who emerged tarnished or un- 
tarnished. The fact remains that a 
Tribunal ought not to be set up unless 
the situation is so serious that the reputa- 
tions of individuals must be jeopardised, 
and this is why I am concerned about the 
preliminaries of setting up the Tribunal. 
Once you get to the point of having it, 
then to try to have it in private or not to 
probe it to its ultimate depth would be 
wrong, because you would not end up 
where you wanted to end up. In fact, 1 
think I am right in saying — of course I 
have no evidence of this — that in most 

(.The Witnei 



cases the advice given by the Lord Chan- 
cellor and the evidence he produced 
came to much the same conclusion as 
the Tribunal did. 

835. Chairman: I think everyone will 
be agreed on the principle that these 
Tribunals should be set up only when 
there is grave public disquiet about some 
matter of national importance. It is 
easy to state the principle, but can you 
suggest any machinery for ensuring that 

the principle will be followed? This 

is purely my belief, but if all those who 
took part knew that they would be likely 
to disclose the part that they had played 
in causing it to be set up, then it might 
emerge in a different way. I feel that 
very strongly indeed. 

836. Mr. Hey wood : Have you any- 
thing to suggest about costs, Lord Poole? 

1 raised the question of costs in my 

remarks in the House of Lords in 
November. My memory is not very 
clear on this, but I know that subsequent 
arrangements were made for people in 
the Vassall inquiry to have their costs 
paid. My recollection is that these people 
did not know this was going to happen 
beforehand, and secondly I do not think 
the Act was amended. I think special 
provision was made for certain people 
to be paid on this occasion. It seems to 
me that the time when you want to know 
whether your costs are going to be paid 
or not is when you start because, as 1 
do not need to tell you, sir, it is a very 
expensive occupation. 

837. Chairman : Thank you very 

much, Lord Poole. We are very grateful 
to you for coming. 

withdrew.) 



Examination of Witness. 

The Rt. Hon. Sir F. Elwyn Jones, Q.C., M.P. 
Called and Examined 13 th June, 1966. 



838. Chairman: Sir Elwyn, we are 
very grateful to you for coming to help 
us with our problems. Would you like 
to tell us broadly your views about 
these matters and then perhaps we might 

ask you some questions afterwards? 

I have set out in my memorandum the 
matters that I thought I might be helpful 
about. Perhaps I ought to say at the 
very outset that of course I speak for 



myself ; I am not here giving evidence 
on behalf of the Government. Secondly, 
perhaps, I ought to say that I have had 
no personal experience, either as 
Attorney-General or as counsel, of the 
actual working of inquiries under the 
Act, so that possibly the assistance that 
I can give is somewhat limited for those 
two reasons. 
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But I doubt whether I can add any- 
thing generally to what I have said in 
my memorandum. Broadly speaking, 
my view is that from time to time events 
are likely to occur and matters deemed 
to be of urgent public importance are 
likely to arise which certainly in the 
opinion of Parliament will call for an 
investigation which cannot be carried 
out by the ordinary processes of the 
law and the tribunals that are presently 
available, and therefore recourse will be 
necessary from time to time, in my 
view, to some formal inquisitorial pro- 
cedure. I would hope that the occasions 
would be extremely rare and would only 
be justified by their tremendous public 
importance, in view of the fact that 
however skilful the devices this Com- 
mission may suggest for improving 
procedures, there are undoubtedly 
certain disadvantages that the individual 
citizen involved in these inquiries will 
have to face. One hopes that whatever 
protective methods may be possible will 
be used, but the broad purpose of my 
paper is to suggest that in the end the 
best protection is the quality and ability 
of the Tribunal of Inquiry itself and of 
the lawyers who will be representing 
interested parties before it. I think it 
is implicit in what I have just said that 
I would expect that the Chairman of 
any Tribunal of Inquiry would be a 
judge of experience and high standing. 

839. Lord Stuart', What you say in 
Clause 9 of your paper interests me. 
You do not endeavour to insist that the 
Law Officers should conduct the investi- 
gation. You think it is quite possible 
or reasonable that independent counsel, 
or whatever you like to call him, could 

do this job equally well? The broad 

view that I take is that generally 
speaking the Attorney-General ought to 
appear as counsel for the Tribunal. The 
outstanding function of the Attorney- 
General, after all, is not so much to 
prosecute criminals in the courts or be 
responsible for bringing them to justice, 
but to be the legal adviser of the Crown 
and the protector of the public interest. 
The kind of situation which gives rise 
to the setting up of Tribunals is pre- 
sumably some crisis of public confidence 
in regard to some alleged scandal in 
public or local administration, and I 
should have thought that that was very 
much the sphere of responsibility of the 
Attorney-General. Although I appre- 



ciate the difficulties that it possibly gives 
rise to from time to time from the point 
of view of personal agony and personal 
embarrassment, unless that embarrass- 
ment becomes, so to speak, intolerable 
— and the Attorney of the day would 
have to decide that — I would broadly 
speaking favour his appearing in the 
inquiry. But where his own department 
or any action he may have taken, or is 
alleged to have taken, is involved in the 
matter under inquiry, then some other 
independent counsel should of course 
be nominated. 

I see that some issue has been raised 
as to who should nominate counsel in 
those circumstances. I would hope the 
responsibility for that would continue in 
the Attorney-General. He now nomi- 
nates counsel in the wide range of 
cases where counsel appears in the 
public interest. I would expect that he 
would continue to have responsibility 
to nominate counsel in his place if he 
decided, and I think it should be left 
to him to decide that he did not want 
himself to conduct the case before the 
inquiry. 

840. Lord Goodman : This question 
of the Attorney-General is very interest- 
ing. Quite obviously Attorneys-General, 
if I may say so, feel very strongly about 
it, but it is puzzling to me, and I think 
it may be puzzling to my colleagues, why 
they should feel so strongly about it, 
and why they are so insistent that they 
ought to retain what is, it seems to most 
of us, a rather invidious job. It does 
appear on this, if I may put it this 
way, that the Attorney-General has two 
roles. He has a role as a member of 
the Government, and he has a role as 
head of the Bar. It is apparent to him, 
because he is a highly trained and very 
sophisticated animal, that these roles 
are totally distinct and he cannot confuse 
them, but is it not putting rather a strain 
on public knowledge and understanding 
to expect them to follow this division ; 
and is not it perhaps a strain that can 
give rise to an unfortunate misunder- 
standing? Why does it matter so much 
— it does not seem to me to be of great 
importance — that the Attorney-General 
appears or some other competent counsel 
appears? There seems to me very little 
benefit to come from maintaining that 
position. A lot of benefit might come 
from altering it and avoiding an area 
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of misunderstanding. 1 see the pos- 

sibilities of misunderstanding, but look- 
ing at it from the point of view of the 
Attorney-General and the value and 
standing of his office in regard to public 
administration, I think it is rather im- 
portant to maintain that and above all 
to emphasise its independence when 
matters affecting the public interest come 
within its concern. If I may say so, the 
ambivalence is not between his position 
as a Minister of the Crown and as head 
of the Bar. There is another function 
which I have mentioned which is that 
he is the representative of the public 
interest. He does that a good deal now 
in his duties as protector of charities, 
also in the relator actions for which he 
is (perhaps no more than formally) res- 
ponsible as being brought in as a party 
to protect this aspect of public in- 
terest. There are various other spheres 
where he is the representative of the 
public interest. When he has to make 
decisions about prosecuting or not pro- 
secuting in cases it may be difficult for 
the public to understand the sophisticated 
situation that our historical development 
has culminated in where one has to wear 
different hats ; the hat of the politician 
vigorously in debate in the House of 
Commons, the quasi-judicial hat when 
one is deciding whether to prosecute or 
not, and then the hat of the public in- 
terest. I think that participation of the 
Attorney-General in these inquiry pro- 
ceedings certainly helps to maintain that 
image of the Attorney as the representa- 
tive of the public interest. So that from 
the point of view of his office I can 
well understand that my predecessors 
have probably all felt that this was im- 
portant ; in other words, that the 
Attorney is not just a legal hack advis- 
ing a ministerial department. 

841. I do not think anyone, except 
perhaps the most extreme, regard him 

as a legal hack. Putting it in less 

unflattering language, as a mere adviser 
to Government Departments. I think 
it is very important in this strange office 
that this aspect, as the office maintain- 
ing the public interest, should be sus- 
tained. As to whether one can suffi- 
ciently explain this complexity to the 
public so that it is understood, I would 
not despair of being able to do that ; 
and if this Commission takes the view 
that I am right, I have no doubt that 
its report would clarify and elucidate 



the matter. I only mention the standing 
of the Attorney-General’s office because 
I think it is in the public interest that 
it should be maintained and not out of 
any vainglory about the office as such 
So far as the conduct of the proceed- 
ings are concerned, the Attorney does 
have the assistance of counsel who are 
with him, independent counsel, leading 
counsel, that the Attorney would choose • 
they to some extent protect him as a 
buffer in awkward moments, I should 
have thought. And I should have thought 
that their presence ought to be an assur- 
ance to the public that there is no sort 
of skulduggery going on ; that the 
Attorney in what he does at the in- 
quiry is not in cahoots with the Govern- 
ment that this really is as independent 
and objective as the presentation of a 
case can be. I would have thought that 
the presence of leading counsel in the 
team with the Attorney would be helpful 
to dispel the kind of fears which I agree 
(as Lord Goodman has indicated) do 
arise, but I would have hoped that when 
these matters are explained that those 
doubts can bo shown not to be as well 
founded as at first sight they appear to 



842. I wonder if I might ask you one 
other thing about this. If you look at it 
in the light of the cases that have arisen, 
in a great number of eases -- there have 
not been many, but in a substantial pro- 
portion of the cases— the Attorney has 
been personally involved in one way or 
another, not in the slightest degree to his 
discredit but lie has been involved be- 
cause his behaviour might be in doubt or 
his advice might be an issue. Is not 
there a risk that if you accept as a con- 
vention that the Attorney is going to 
appear, his non-appearance may carry 
some possibility of inference, damaging 
to him or damaging to the matter, and 
is not it very important that his either 
appearing or not appearing should not 
be the subject of possible inference by 
the public, and is not that a risk you 
create if you insist on his appearance? 
— — I suppose that if it is clearly left to 
his discretion whether he appears or not, 
it is possible to take the view that his 
non-appearance might indicate some ex- 
ceptional circumstances which might re- 
flect either upon himself or in some 
adverse way on his colleagues. I suppose 
that is conceivable. I am bound to say 
I had not thought about that. I would 
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not have thought that the public could 
be so suspicious by reason of his non- 
participation as to make that circum- 
stance embarrassing to the parties or to 
the Attorney. 

843. There is just one other thing that 
arises about the possibility of having 
some sort of rules or code. In your view, 
as I gather, this should be as loose as pos- 
sible but that it might be useful to have 
some sort of code? Obviously the 
thought that one might have is 
that all these things have to be 
done at an enormous speed and 
the presence of regulations and rules 
might be very helpful. Would you 

not think that the more clearcut the rules 
were that a Tribunal could refer to, the 
better at least from the point of view of 
organising the inquiry in the heat of the 

moment? If I may say so, I think 

that one of the problems that seems to 
have arisen with regard to some of the 
inquiries is the pressure of time on the 
Tribunal. It is of the essence of the 
inquiry itself that it must relate to a 
matter of urgent public importance, and 
therefore, I gather, there is a certain 
amount of driving that goes on, and it 
may well be that this tends to prevent a 
party affected from getting adequate 
time to present his case. There again, 
although I think certain guiding lights 
can be useful in the form of rules in 
fairly broad terms, one really depends 
upon the judgment and wisdom of the 
Tribunal itself, which I should have 
thought, generally speaking, falls over 
backwards to prevent injustice resulting 
from not giving adequate time to an 
affected party particularly, or even a 
witness, properly to prepare his case. 

But I think it might be useful, if it is pos- 
sible to devise rules of procedure — and 
it is not easy — to give a person against 
whom a very adverse comment or bit of 
scandal or injurious allegation has been 
made an early opportunity to make a 
statement about it and not wait until the 
whole, so to speak, of the case of his 
accusers has been presented. To allow 
expressly for that might be helpful. But 
there again the difficulty is that at the 
very beginning of a roving inquiry like 
this, even the Treasury Solicitor or coun- 
sel or the Attorney, or whoever he may 
be, does not know the extent of the 
ground that the inquiry might range over. 
Frankly I have never thought that it does 
a great deal of good in committal pro- 



ceedings when counsel for the accused 
says, “ My client has a complete answer 
to these allegations ”. The formula has 
now become so formal that I fear, al- 
though it may not be true in certain 
cases, that it does not carry a great deal 
of weight in the public mind. However, 
there may be cases where an immediate 
denial and explanation — possibly the 
opportunity of saying, “ I never was there, 
I was attending at the United Nations at 
the time ”, or whatever factual statement 
might be available to the person im- 
pugned — either for himself or through his 
counsel, might be helpful, and might 
assist the Tribunal. Then there could 
helpfully be provision as to legal aid. I 
certainly think that there ought to be 
provision for this if the Tribunal in its 
discretion thinks it is an appropriate case 
for legal aid to be granted. I also think 
that the Tribunal should have powers 
for an order for costs to be made either 
on some ex gratia basis or whatever 
other basis. 

844. Chairman : Would you think that 
a statement of broad general principles 
to be applied would probably serve its 
purpose better than an attempt to draft 

a rigid code of rules? 1 think so, yes. 

What I suppose would be contemplated 
would be proposals for amendment of 
the Act. 

845. This is another point. There may 
be some respects in which the Act would 
have to be amended. For example, if 
the Tribunal were to be empowered to 
award costs. I think that would need 

statutory authority. Yes, I think it 

would. But if I may ask you a question 
on this, how would you contemplate the 
embodying of these principles? 

846. Only in our report. In the 

report itself. And that, of course, would 
be followed. 

847. One could rely on that. Of 

course. There are precedents for proce- 
dures of that kind in regard to the other 
tribunals already, where some guidance 
on principles is sufficient. Indeed, one 
has known cases of access to the courts 
where the principles are. allegedly not 
observed by the tribunal in question, so 
that there would be good protection if 
you were to declare principles, I should 
have thought, and of course Parliament 
were to accept them. 

848. Lord Stuart : Can I just say to 
the Attorney-General on the subject of 
any Attorney acting as the investigator, 
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that I think you will agree (although you 
say you have not yourself been involved 
in cases) that in certain cases innocent 

people have suffered considerably? 

Yes. 

849. Do you not think — I am talking 
quite without any party political bias, 
I assure you — that the Attorney appear- 
ing in a case like the Bank Rate inquiry, 
in order to make sure that he is not 
thought by the public to be biased in any 
way, is rather apt to grill a witness? 
Lord Shawcross himself said he might 
have given the impression of rather lean- 
ing over backwards to make sure that 
he was completely getting to the root 
of the matter and unbiased. What I am 
really thinking about is trying to safe- 
guard the innocent witness who is bullied, 
or can be. Do you not think that inde- 
pendent counsel might be preferable in 

certain cases? 1 will not of course 

comment upon how other proceedings 
were conducted by my predecessors. But, 
after all, the Attorney ought to be, and 
is usually, a man of a good deal of ex- 
perience at the Bar who I hope would 
exercise the usual restraints and carry out 
the usual duties that are imposed upon 
counsel normally, not to over-prosecute 
but to do his job to assist the Tribunal 
to get at the facts, and I would be sur- 
prised if Lord Shawcross in the Belcher 
inquiry exceeded his duties in the per- 
formance of his task. 

850. Chairman : I do not think anyone 
has ever criticised the Attorney’s perform- 
ance. It has been suggested, however, 
that it is difficult for the man in the 
street, particularly when the Government 
is very much involved in the matter 
which has caused concern, to appreciate 
that the Attorney can divorce himself, 
as we all appreciate he can, from his role 

as a member of the Government. 

Yes, I appreciate that the public image 
and the public feeling about the matter is 
of importance, but I am sorry to hear 
that it does not appear to be sufficiently 
generally known that the Attorney- 
General is above all the protector of the 
public interest. That I regard as the first 
and foremost aspect of what I do. I 
hope I am not sounding too pompous in 
saying that. 

851. Lord Goodman : How could it 
be generally known? 

852. Chairman : It is appreciated, I 
should have thought, by the general 
public as well as by lawyers. But this, 



perhaps, has been suggested to us as a 
rather exceptional situation, because for 
example in the Vassall inquiry there 
were all sorts of rumours circulating 
about members of the Government Or 
in the Profumo case which was not a 
Tribunal of Inquiry, but there again it 
might have been. The public might feel 
at any rate that the Attorney is putting 
himself in a very invidious and difficult 

position in a matter of that kind? - 

Yes, I think that he might well find him- 
self in an invidious position. I think 
probably Lord Shawcross may well have 
said that when he gave evidence here I 
do not know. 

853. No. I think that he agreed one 
hundred per cent with the view expressed 
with great unanimity by all former 

Attorneys-General on this point. 

Yes. I think it is clearly a painful situa- 
tion. He may have to cross-examine 
ministerial colleagues. 

854. In the ordinary way, there is no 
one but the Attorney to represent the 
public interest, and in any proceedings 
where he does represent the public 
interest he is in charge of the case. But 
when a matter is referred to the Tribunal, 
it is the Tribunal which is in charge of 
the inquiry and inquiring on behalf of 
the public. If the Attorney appears he is 
not really in charge as he is in every 
other case. And it could happen, and it 
has happened on one or two occasions in 
the past, that there has been no 
unanimity between the Attorney and the 
Chairman of the Tribunal as to what is 

to be done next. Yes, I appreciate 

that there is a certain amount of over- 
lapping of functions and I suppose that 
is inevitable with the absence of clearly 
defined parties. But I had not appre- 
ciated that there had been situations 
where there was a difference of view 
between the Tribunal and the Attorney 
as to what ought to be presented by way 
of evidence. I suppose the procedure is 
—I am very ready for correction on this 
because, as I say, my own experience is 
very limited — that the Treasury Solicitor 
is the recipient or collector of informa- 
tion, and passes it to the Attorney who 
then decides to bring it before the 
Tribunal if there is anything in it at all. 

Is that how the procedure operates? 

855. I think it is that the Tribunal 
instructs tire Treasury Solicitor as to the 
lines they wish to pursue. Those lines 
are then pursued and any statements that 
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are obtained are shown to the Tribunal, 
and it is the Tribunal that decides 
whether the witnesses are to be called or 
not. And whether any, and if so what, 
further inquiries and along what lines 
they are to be. The statements also go 
to the Attorney and there may be room 
for a divergence of view between the 

Attorney and the Chairman. Yes. I 

suppose that situation might arise if there 
were independent counsel appearing and 
not the Attorney, might it not? 

856. Yes. But as a rule, if the 
Attorney appears in proceedings, he has 
the authority, he is the man to decide 

what shall be presented. Of course, 

it is a very curious — perhaps not curious, 
but interesting — constitutional position 
here, that it is the Treasury that is 
answerable for the Treasury Solicitor in 
the House of Commons. Nevertheless 
in practice the Attorney-General usually 
gets involved when this sort of thing 
comes up before the House. It is some- 
thing that ultimately falls on his 
shoulders. I suppose that if there were 
criticism of an administration for with- 
holding evidence from a Tribunal after 
the Tribunal had been concluded, it 
would fall upon the Attorney in due 
course to justify Government action in 
debate in the House of Commons. I think 
he would get involved ultimately 
anyway. 

857. I think he would certainly get 
involved on the floor of the House which 
is rather different. Fortunately it has 
never been suggested so far that any 
evidence has been withheld. — —No. I 
was not for a moment suggesting there 
was any ground for making that allega- 
tion. 

858. Mr. Wade : If that question 

should be raised, it would bring to the 
surface the question as to who is really 
directing the inquiry ; who is responsible 
for holding back. Yes. 

859. At the moment it seems that the 

Tribunal retains control. The power 

of control at all times. 

860. Control in the background? 

Yes. 

861. But there might be a case, such 

as the Chairman mentioned, where the 
Attorney-General wanted one thing done 
or not done and the Tribunal the oppo- 
site. I imagine there is an area of con- 
siderable doubt at the moment as to 
just who directs when it comes to the 
point ; and bears the responsibility. 



Yes, I see that difficulty. And you think 
the suggestion is that the presence of 
the Attorney-General creates this diffi- 
culty? I do not quite follow this, be- 
cause it seems to me that if an indepen- 
dent counsel were in that position, the 
same difficulty might arise. 

862. Chairman : It only creates a diffi- 

culty to a limited extent. If the 
Attorney-General says, “ Very well, I 
will do exactly what you say”, there 
is no difficulty. But not unnaturally the 
Attorney-General is not used to adopt- 
ing that attitude. Not invariably. 

863. Lord Stuart : Perhaps the 

Treasury Solicitor is called Treasury 
Solicitor because the Treasury have to 
pay him and they do not know what 

else to call him? Yes. Well, I see 

there might possibly be that difficulty. 

864. Mr. Hey wood: You raised one 
other matter that had not been can- 
vassed by the Commission really, but it 
was raised by an earlier witness, namely, 
the power of the Tribunal to certify for 
contempt. You think, do you, that the 
present situation is the best in the cir- 
cumstances under which a Tribunal is 

working? Yes, I do. That is my 

view. 

865. Chairman: You would not trans- 
fer that power to the Tribunal itself? 

1 think it would create difficulties. 

What I have said in my memorandum 
is that the present arrangement enables 
the question of contempt to be deter- 
mined by a court and does not involve 
the Tribunal in what may be a com- 
plicated side issue. It also provides for 
an appeal and for the administrative 
and legal difficulties arising from the 
possible termination of the existence of 
the locus standi of the Tribunal. Those 
are the factors which made me think 
that the present arrangements were the 
best that could be devised in difficult 
circumstances. 

866. I wonder if you could help us 
about this. Perhaps I ought not to ask 
you this question. Would it be politically 
feasible, do you think, to have this power 
transferred to the Tribunal? I will tell 
you why I ask. The Union of Jour- 
nalists gave evidence and they were all 
agreed that they would rather have the 
question of contempt decided by the 
Tribunal than that it should be referred 
to the court. They felt that although 
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there would not be any difference in the 
decision, there might well be a consider- 
able difference in the sentence. If the 
matter is referred to the High Court 
it invests it with a great importance and 
seriousness whereas if it were left for 
the Tribunal, they calculated the odds 
were they would get off with a lighter 

sentence. This is always an anxiety 

that anyone has who is confronted with 
the courts. At the lower end of the 
scale, I suppose that, generally speak- 
ing, a man prefers to be tried by Quarter 
Sessions rather than at Assizes. Perhaps 
sometimes for that reason (although I 
may be expressing a prejudiced view 
about it as an ex-Recorder, I do not 
know) one’s clients tended to prefer to 
be tried by Sessions rather than at 
Assizes because it was thought that an 
Assize judge might be rather stricter in 
his approach. 

867. I think if this rule were altered 

you would have to make it part of the 
statute that a holder of high judicial 
office should be Chairman of the Tri- 
bunal. Yes. Even so, I suppose you 

would not contemplate that there would 
be no lay member on the Tribunal at 
all 

868. No. There are lay members in 

the Restrictive Practices Court. Of 

course, the Restrictive Practices Court 
have these powers already, have they 
not? Yes, I appreciate that, and it is 
a possible solution. But a Restrictive 
Practices Court is a more permanent 
body, I suppose ; it is in permanent 
existence, and establishes a code of con- 
duct in approaching these matters and 



a strict discipline upon itself. I do not 
know, but I imagine it forms its own 
view over a good deal of experience of 
its work. There is an element of con- 
tinuity therefore in the Restrictive Prac- 
tices Court which would be lacking in 
an ad hoc Tribunal under the Act. I 
think on the whole that courts are not 
inclined to use their powers in regard 
to contempt with severity, and certainly 
not with any pleasure, from the experi- 
ence I have had of them. But you 
have had more experience of the judicial 
approach than I have. 

869. Chairman'. There is no question 
about that at all, Mr. Attorney, and I 
think it was recognised by everyone in 
the Vassall case that it was with extreme 
reluctance that the Chairman of the Tri- 
bunal sent it to the High Court ; and 
that everything was done to avoid that 

situation. Yes, and of course one does 

not know whether the Tribunal in that 
case would have acted more or less 
severely or done the same thing ; one 
cannot pursue that. The question of 
appeal must be provided for, however. 
Is it suggested that if the power of com- 
mittal for contempt was given to the 
Tribunal, there should be a right of 
appeal? 

870. They must have a right of appeal. 

There would have to be that on any 

view. On the whole I think that justice 
is more likely to be done by maintaining 
the present arrangement, but I certainly 
do not form any adamant view about 
that. 

871. Chairman : We are very grateful 
to you. 



(The Witness withdrew.) 



Examination of Witnesses. 

Mr. F. N. Charlton, C.B., C.B.E. (Treasury Solicitor’s Department). 
Mr. A. D. M. OULton (Lord Chancellor’s Office). 

Called and Examined 14 th June. 1966. 



872. Chairman: We are very grateful 
to you for coming here and help- 
ing us with our problems. We have 
all, I think, read with great interest 
this memorandum of yours, Mr. 
Charlton, and with admiration, if I may 
say so. I do not suppose there is 
much point in your making a general 
statement. I imagine that everything 
you want to say is in here? Mr. 



Charlton: The only things I did want 
to say were that I am sorry you have 
not had the memorandum about Scot- 
tish law, but the Scotsmen north of the 
border have been preparing it, and it 
only reached me this afternoon, but it 
will be in your hands later in the week. 
That was one thing. The other thing 
was that I am very sorry that Sir Harvey 
Druitt could not come along to give 
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evidence. He is unfortunately not very 
well and unfortunately Sir George Cold- 
stream also is heavily engaged tonight. 

With regard to the memorandum itself 
it is difficult to get every conceivable 
point into a memorandum of this sort 
but looking at it again there were just 
one or two points, if I might make them, 
and one is about opening speeches. I 
referred to the fact that the Attorney- 
General or the counsel appointed to 
represent the Tribunal make an opening 
speech which is of a fairly limited charac- 
ter because the facts are not fully known 
at that stage. I think it would have been 
truer to say that he makes a number of 
opening speeches because in practice an 
inquiry of this sort divides itself into a 
number of sections and you have to 
make, in fact, a number of opening 
speeches ; speeches in instalments, so to 
speak. That was one point which I do 
not think comes out quite clearly in the 
memorandum and it has some effect on 
whether you are wishing to give the 
interested parties an early right of making 
a reply. 

The other thing is about accusations 
or allegations against individuals. The 
practice in the two inquiries which I 
have run has been to prepare a com- 
plete list of all the allegations made in 
the Press, Parliament and elsewhere for 
the benefit of the Tribunal and counsel 
right at the very beginning, so that one 
of the documents which in fact has been 
put to the Tribunal has been the list 
of all the allegations which we have 
been able to discover in the Press. This 
has been used as the basis for the docu- 
ment from which the list of accusations 
against individual witnesses has been 
compiled. I think it does not come out 
quite clearly in this memorandum that 
in fact we are considering the question 
of accusations and allegations against 
witnesses right at the very beginning. 

873. You have this list that goes 

before the Tribunal. Is the relevant 
part then given to the person who is 
concerned? In so far as it is pos- 

sible to do so. The trouble is that, as 
I have emphasised more than once in 
the memorandum, it is very often a 
question of time. The first witnesses 
are giving evidence before we have 
really completed the investigation. 

874. It is a bit of a scramble?- 

We have not got half way through the 
interviewing before the hearing opens. 



In the case of the Vassall Tribunal, for 
example, the main hearing was started 
before we had even interviewed Vassall. 
There were a number of reasons why 
we could not get round to interviewing 
Vassall immediately, but in fact the 
inquiry had started before I had got a 
preliminary proof from Vassall. Even- 
tually I saw him five or six times, but 
this is the sort of rush you have. 

875. I suppose this means that when 

you have got what you call the accusa- 
tions in the preliminary stage, you pass 
them on to any person accused or sus- 
pected ; and a fresh information comes 
along and there are other allegations 
against him, you make him aware of 
those? Yes. There is a supple- 

mentary list given to him. I think that 
is all. I do not know whether you had 
any points? 

876. There were one or two points I 
have noted down. The technique used 
in aircraft inquiries would not be appro- 
priate to inquiries of this kind, would 

it? 1 do not think so. I have had 

experience of both of them and we 
have just finished a big air crash 
inquiry. 

877. It might be useful if we had, in 
broad outline, evidence as to what 

happens in an air crash inquiry? 

An air crash inquiry involves a 
tremendous weight of technical evidence, 
as you no doubt realise, and this tech- 
nical evidence is not available very often 
until a few days before the inquiry starts 
so you could not keep the tribunal com- 
pletely in the picture all the time. I 
think furthermore the terms of reference 
in aircraft crashes and in maritime 
disasters are very much clearer. Broadly 
speaking, you have to find out why the 
aircraft crashed and whether anybody 
was negligent or at fault, either on the 
ground or in the air. 

878. There is no great urgency ; at 

least, not the same urgency? 1 would 

say there is not really very much 
urgency. We have had trouble with 

coroners who want to complete their 
inquests. There may be prosecutions 

arising which if there are misdemeanours 
ought to be brought within six months. 
You have that sort of time limit to con- 
sider but apart from that, I agree there 
is not the degree of urgency. It is much 
more important to find out why. 

879. You have parties there? Yes. 
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880. Who are made parties? 

Broadly speaking, there are the Ministry 
of Aviation, the Air Registration Board, 
the owner and operator of the aircraft, 
the pilot (if he survives), and may be 
other people concerned such as the 
manufacturers of the aircraft and of 
certain parts of it, and relatives of 
non-survivors. 

881. Anything in the nature of plead- 
ings? Nothing in the nature of plead- 

ings except that when we have settled 
the questions which the inquiry has to 
answer, a notice is served on the parties 
which gives them particulars of the 
questions which are to be answered. That 
is the only thing in the nature of a plead- 
ing in an aircraft inquiry. But the 
tribunal itself takes no part in the direc- 
tion of the investigation. 

882. Who directs the investigation? 

■ The investigation is directed mainly 

by the Investigations Branch of the 
Ministry concerned. They have an air- 
craft investigation branch and it is they 
who primarily instruct us. 

883. Is it highly technical? Highly 

technical, when you have things like 
black boxes and all that sort of thing to 
understand. 

884. Lord Stuart: Is that based on the 
procedure adopted for many years by 

the Railways? 1 think it is closer to 

the marine casualties. 

885. Chairman: I sec that pilots’ 

organisations and insurers are normally 

made parties. The insurers, I would 

have thought not; the pilots' organisa- 
tion, yes. We did n.ot make the insurers 
parties in the last inquiry. We did make 
the pilots’ organisation. 

886. I suppose a person can apply? 
Yes. 

887. That brings me on to a point I 
wanted to ask you about and that was 
the suggestion in your memorandum that 
there might be a rule of procedure for 
these Tribunals that people should be 
made parties in these Tribunals of In- 
quiry. Your suggestion, as I understand 
it, is that in inquiries of this kind, in- 
terested persons should be made parties 
in the same way as they are in air crash 

inquiries. That is our thought. If 

people were made parties to inquiries 
they presumably would be entitled to 
receive in advance copies of documents 
and that sort of thing, and they would 
not be taken by surprise. 



888. If the practice is that you send 
forward a prdcis of everything you know 
against a person to the person concerned 
would the practical result be anv 
different?— No, I do not think h 
would. There is a time factor against 
us here all the time because very often 
documents come into existence quite late 
in the day and for that reason I think 
parties sometimes feel they have been 
put at a disadvantage. 



889. Later in your memorandum you 
raise the point that there are difficulties 
in the way of putting statements taken 
from witnesses in front of persons impli- 
cated by allegations in the statements. I 
understand the main point you put is 
that the statement is often made on the 
basis of an assurance that it will not be 
disclosed to any person other than the 

Tribunal? That is so. Very often we 

find that a witness does want to know 
where his statement is going and we do 
always make it clear that the statement is 
for the Tribunal. 



890. Supposing that the statement 
makes a complaint against “ A ’’, would 
there be any objection to putting the 
substance of the complaint in front of 
“A"? That is to say, the substance of 
what the witness has said about him to 
“ A ” without disclosing the identity of 

the witness? 1 think that is the only 

way to proceed. In fact, that is what has 
been done without disclosing the in- 
formant, if the informant did not wish 
his identity to be disclosed. 

891. One can well imagine many 
reasons why he might not wish that. He 
might not wish to expose himself to an 

action for defamation. Yes, that is 

one of their main worries, I think. 

892. You say in part of this memo- 
randum something about the desirability 

of having rules of procedure? Yes, at 

the very end I suggest that, 

893. Would you be in favour of that? 

1 think so. I know it is said it 

would be very difficult to draw up rules 
of procedure which would not prejudice 
a Tribunal’s right and discretion to deter- 
mine its own procedure. In other words, 
you might have rules which would inhibit 
its flexibility. That is the trouble, I think. 

894. I am wondering if you think that 
guidance in the form of general principles 
could be set out in the report of this 
Royal Commission which might have the 
benefits which could be conferred by 
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rules of procedure whilst they would at 
the same time preserve the flexibility of 
procedure and not restrict the Tribunal 

perhaps unnecessarily? 1 think that 

would be most helpful. That is my own 
personal view, having run two of these 
inquiries, there is great difficulty in hav- 
ing to start a Tribunal’s investigations 
with no rules of procedure at all. 

895. I would like to know what you 
think about that. There is a choice 
between setting out general principles for 
the guidance of a Tribunal which would 
be in the report and available for the 
Tribunal if adopted by Parliament ; and, 
on the other hand, having a formal set 
of procedural rules which would, I think, 

necessarily be rigid. 1 should have 

thought your first alternative was pre- 
ferable to give as much flexibility as you 
can. 

896. You dealt with the question of 
Tribunals sitting in public. Do you con- 
sider that they should have any greater 
discretion as to when they are going to 

sit in private? -We have considered 

this. The particular question you are 
asking has given us a great deal of 
anxiety because we think from experience 
that the publicity which does attend these 
inquiries can do considerable harm not 
only to interested persons but to persons 
who appear as witnesses. But on the 
whole, as you see in this memorandum, 
we have said that these inquiries must 
normally speaking be held in public. But 
we wondered whether it would be possible 
to extend Section 2 (a) of the Act just 
slightly to enable the Tribunal to go 
into camera if they felt that not only 
the public interest but the interests of 
justice demanded it. 

897. That has really been contrary, as 
you know, to Order 44 (2) (4). In the 
interests of justice, except when young 
children are giving evidence, the court in 

effect never sits in private. 1 think 

that sometimes in commercial patent 
cases it does so, does it not? 

898. That is right. Where obviously 

a disclosure would be a very damaging 
thing. 

899. Those are the only two exceptions. 
1 think so. 

900. Mr. Hey wood: Also when com- 
panies do not want figures disclosed. 
And once in a patent case too, where 
patents were involved. 



901. Chairman : I suppose there is 
something to be said for the view that 
this discretion which is used very spar- 
ingly in the courts might be entrusted 
to the Tribunals, relying on them to use 

their discretion as sparingly? 1 feel 

that that is a discretion you can vest in 
the Tribunal. So long as the Tribunal 
are in possession of all the facts (which 
of course under the present procedure 
they are) they are in possession of all the 
evidence which is available to us. 

902. Mr. Oulton, before further ques- 
tions are asked, is there anything you 
would like to say by way of general 

observation on these matters? Mr. 

Oulton: I think, sir, first of all to re- 
iterate what Mr. Charlton has already 
said and to apologise that Sir George 
Coldstream cannot be here. If you 
should wish to see him at a later date, of 
course, he will make himself available to 
you if you think that is necessary. 

I do not know whether you would 
wish me to comment on two of the points 
which you have already raised with Mr. 
Charlton. It did occur to me to wonder 
whether there were only the two alter- 
natives that you gave about rules of pro- 
cedure, that they should be in the form of 
guidance in your report or in the form of 
rather more rigid rules spelt out in some 
form of legislative instrument. I think 
it might be possible and practicable to 
combine the virtues of both by indicating 
in the rules of procedure the matters on 
which it would be for the Tribunal to 
pronounce at the hearing. In this way 
you would have the benefit of a public 
instrument and the Tribunal would have 
to reach decisions on various matters 
such as the rights of persons to be made 
parties and things of that sort because 
it is obviously undesirable that the pro- 
cedure should be stiff and inflexible. 
On the other hand, rules of procedure 
in a legislative instrument tends to be 
a more satisfactory method. 

903. Lord Stuart : I suppose you could 
put rules in a schedule in an appendix 

to a Bill? Yes, that could certainly 

be done. 

904. Chairman : The report of this 

Commission will be a public instrument 
and if the principles are clearly laid 
down in the report, we shall have con- 
trol of how they are drafted. That 
might give sufficient grounds to a 
Tribunal? It was only that I won- 

dered whether they were the only two 
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alternatives. It might be practicable 
to combine them both. 

The only other point I wanted to 
mention was about the question o£ pro- 
ceedings in public. We would feel, I 
think, that there was possibly some 
scope for extending the provisions of 
Section 2(a) of the Act at least a little 
as I think the Permanent Secretary fears 
that _ at present Section 2(a) for an 
inquisitorial tribunal is very hardly 
drawn, bearing in mind the damage that 
can flow. 

905. Mr. Butterworth : One point I 
would like to raise, which runs in a 
very interesting way through the whole 
document and comes up I think in 
particular in the conclusions, is the 
nature of the Tribunal. If I understand 
it correctly it is that with your experience 
of these Tribunals you would tend to 
feel that the nature of the discretion 
or the nature of the duty conferred 
on the Tribunal by the Act is really 
an administrative one, and that their 

actions are administrative? Mr. 

Charlton : Yes, it seems to me closer 
to an administrative tribunal than a 
judicial tribunal. 

906. It has administrative discretion 
and because of this a whole series of 
consequences may well flow. One of 
the suggestions that I have heard is 
that it might be an advantage that 
whilst the Treasury Solicitor should have 
access to the Tribunal in whom the 
conduct of the case is primarily vested, 
in order to give it a quasi-judicial appear- 
ance the counsel before the Tribunal 
should not have direct access to the 
Tribunal. Would you approve of that 

suggestion? There is quite a lot to 

be said for this suggestion and the only 
drawback to it is again the time factor. 
If the Treasury Solicitor has to go and 
get instructions from the Tribunal before 
passing them on to counsel, I think 
it is going to add to the labour and 
add to the time involved. It is going 
to take longer. 

907. Can I put it to you this way? 
Do you think that the members of the 
Tribunal can be more effective if they 
can see and have direct access to the 
counsel, whoever he may be? I do not 
want to go into this question of the 

channel for the moment. No. My 

impression is that it is only sometimes 
essential for the Tribunal to have con- 
sultations with counsel, whereas it is 



essential that they should have con- 
sultations with their solicitors all the 
time. We have had other inquiries— 
the Evans Inquiry was one which we 
have just finished and it was rather 
similar to a 1921 Act inquiry. It so 
happened that Mr. Justice Brabin did 
practically all his consulting with the 
Treasury Solicitor and he hardly saw 
counsel at all. There was a feeling by 
counsel that it was better on the whole 
if they did not see the Tribunal. They 
felt it was not quite right that they 
should do so, but I am bound to say 
that when you have matters of the sort 
of importance which have to be con- 
sidered by the 1921 Act type of Tri- 
bunal, I think probably on balance that 
the Tribunal would wish to see their 
counsel not all the time but at least 
part of the time. 

908. Let me put it this way. If one 
were to enunciate a principle that the 
Tribunal ought not to see counsel, there 
could be circumstances in which this 

would fetter them? It would, I think, 

but there is something in this point, i 
think it is quite a good suggestion. 

909. Can you elaborate and tell u s 
why you think it is a good suggestion? 
For one thing, the solicitor con- 
cerned would then know whait was 
happening and what the Tribunal 
required and needed to have done. If 
one has a Tribunal consulting counsel 
and telling them to do something, and 
maybe instructing the solicitor to do 
something as well, you do have a great 
deal of confusion. That has happened 
once_ or twice. I am speaking from an 
administrative point of view now, since 
from this point of view (provided you 
have the time) it is much better for every- 
thing from the Tribunal to go through the 
solicitor, and then on to counsel. 

910 . Lord Stuart: One question. If it 
were possible to go back to 1921 and to 
be living today, if you were a competent 
draftsman with the experience which you 
possess today, would you want to amend 
this Bill to any great extent? I am not 
referring to the incorporation of such 
things as rules to which you have 
referred earlier. I am suggesting perhaps 
it has stood the test of time. Do you 
think somebody could have drafted it 
very much more efficiently legislatively? 

1 am bound to say that I think it 

probably does the job which Parliament 
wanted it to do, namely to conduct an 
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inquiry of an inquisitorial nature into 
matters of serious public concern. It 
does not provide, of course, for a judicial 
tribunal of the sort you have when in- 
vestigating air crashes or marine casual- 
ties. The two types of tribunals are not 
comparable in my view, but the Tribunal 
set up under the Act does the job. It 
could be made a good deal more efficient, 
I agree, with rules. 

911. Mr. Wade: You raised a wider 
question towards the end of your mem- 
orandum about the pros and cons of the 
direction of the inquiry being taken out 
of the hand of the Tribunal. Is it right 
to read your remarks as coming down on 
the whole on the side of the status quo 
and regarding it as really necessary that 
the Tribunal should retain the direction 
of the whole proceedings? I think there 
is a fundamental question here because 
as you yourself told us, this is quite 
different from accident inquiries where 
the opposite technique is used and the 
Tribunal stands aside from the direction 

of the inquiry. My answer to that is 

I think that the Tribunal should retain 
complete control over this type of in- 
quiry. Parliament has, after all, appointed 
it to do this very thing. I do not think 
it is a responsibility it can get rid of by 
delegating it to counsel and solicitors 
appointed to represent it. I think I have 
said somewhere in the memorandum that 
political passion is usually running high 
when these Tribunals are appointed and 
it does place a very heavy responsibility 
as it is on the Tribunal’s counsel and soli- 
citors with regard to the presentation of 
the case. Speaking for myself, I welcome 
every bit of help I can get from the 
Tribunal. 

912. Because, of course, to that extent 
it relieves you of responsibility or gives 

you a lead? It does not in a way 

because we have to probe and provide the 
information for the Tribunal. But it 
does help us to get decisions on difficult 
points. 

913. How then can the general public 

be satisfied that in the course of these 
consultations evidence is not, so to speak, 
being slipped across to the Tribunal 
which does not appear in the public pro- 
ceedings? How the public can be 

satisfied that the Tribunal are getting 
everything we find out? 

91.4. Yes. If, so to speak, the prosecu- 
tion is conferring with the judge behind 



the scenes? 1 do not like the word 

prosecution. 

915. If those presenting the case to the 
Tribunal are (a) presenting the case in 
public and (b) conferring almost daily 
behind the scenes with the Tribunal, do 

you think that looks really right? It 

does not if it is a judicial Tribunal; it 
does not look right. I think everybody 
would agree it would not be right for 
counsel and solicitors for one party to 
confer with such a Tribunal, but this is 
not a judicial tribunal. 

916. But I think the question this Com- 
mission is facing is whether we can take 
further steps towards a more judicial 
Tribunal or a less inquisitorial Tribunal. 
You yourself have summed up the pros 
and cons of that and I was wondering 
just how far it could be pushed without 
defeating the object of the exercise? 

Your original question was how to 

satisfy the public that the Tribunal was 
getting everything. 

917. Chairman: No. I think the other 
way round. 

918. Mr. Wade : Not getting things 
through the wrong channel. 

919. Chairman : Is there any fear of 

that, that you know of? It has never 

occurred as far as I know. The com- 
plaint usually from Tribunals is that 
too much is coming to them. 

920. Mr. Wade: You can see the 
argument to the opposite effect, that the 
Treasury Solicitor is tarred with the 
Government brush and the investigation 
frequently involves Ministers ; so that 
if the Tribunal is responsible for the 
direction, it counteracts the suspicion 
that might be aroused by the direction 
being too much in the hands of Gov- 
ernment lawyers. That, of course, 
would be an argument for retaining 
direction by the Tribunal itself. But 
the history of these Tribunals of Inquiry 
has proceeded by an evolutionary pro- 
cess, improvements have been worked 
out from time to time and they have 
all on the whole been away from the 
inquisitorial procedure and it is just a 
question of how far this process can be 
taken. — I think it is right to say that 
there has been an evolution away from 
purely inquisitorial procedure of the 
earlier 1921 Act Tribunals. The later 
Tribunals appeared to try to sit as 
judicial tribunals ; at any rate, in some 
respects. 
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921. Chairman-. I think one thing that 
might improve the image, if it can be 
improved, is what you have already sug- 
gested ; namely, that counsel _ who ap- 
pears before the Tribunal in public 
should not confer with the Tribunal in 
private but everything should be done 
through the Treasury Solicitor. — Yes. 
There is much to be said for that. 

922. Mr. Wade : At least there will 
then be one channel only. Might I 
ask one more thing. You have em- 
phasised, and I can well imagine how 
real a problem it is, the great urgency 
with which the whole matter has to be 
conducted. You refer to the practice 
in the Vassall Inquiry of giving advance 
notice of the so-called charges to those 
implicated and you say that this cannot 
be said to be entirely satisfactory and 
indeed it extended the duration of the 
hearings of the Tribunal substantially. 
In some cases it did. 

923. Chairman-. I read this rather as 
a cri du coeur for not quite so much 
haste. 

924. Mr. Wade: I was going to ask 

Mr. Charlton what it is a cri du coeur 
for? Rather more time. 

925. In balancing it all up would you 

stand by the Vassall procedure? 

Basically the Vassall procedure. The 
idea behind the Vassall procedure was 
good, I think. Lord Radcliffe at the 
preliminary hearing said what he was 
going to do and he was going to give 
an opportunity to everybody to answer 
allegations and so on, but towards the 
end of it we found witnesses being re- 
called three or four times. I remember 
two witnesses in particular, who T think 
we had to recall three or four times to 
answer accusations made against them 
by other witnesses. This is something 
you just cannot avoid, but it looks very 
untidy and it looks as if something has 
gone wrong somewhere. 

926. Essentially, that that kind of in- 
vestigation is liable to break out in any 
unforeseen direction at any moment? 
You are right. 

927. You can have no safeguard 
against that. It may look untidy, but 
was not this on the whole a good de- 
velopment, despite the lost time and 
the trouble and the untidiness to which 

you referred?- It may well be. At 

the time I remember feeling rather 



worried about this procedure by which 
certain witnesses were coming back three 
or four times. It may well have been 
a proper development. I think we prob- 
ably arrived nearer the truth by doing 
so. 

928. Would it not be fair to say it 
was fairer all round to those concerned? 
We are very concerned about hardship 

to innocent people. Yes, I would 

accept that. 

929. Lord Goodman: On this question 

of speed, one wonders why it is neces- 
sary to carry on at such a pace. Taking 
the Vassall Tribunal, it was not as if 
there was an enemy spy at large for 
whom anyone was looking. He was 
safely in jail ; he had been dealt with. 
It was obviously a question of deter- 
mining with a reasonable amount of 
speed what the issue was about. Why 
was it necessary to go at quite so crack- 
ing a pace? We were in the hands 

of the Tribunal there. 

930. As a general observation, may 
not the very nature of the procedure 
invest it with a degree of urgency which 
is somewhat artificial? The public 
could wait another week or fortnight to 

get the right answer. 1 think that the 

trouble is with the word “ urgent ” in the 
Act. It gives the inquiry this sense of 
urgency which makes everybody feel 
they must start off straight-away, what- 
ever the facts may be, whatever the 
complexities. 

931. It might be a matter perhaps of 

comment on that wording? Yes. 

932. I think it has a specialised mean- 
ing. 1 think all Tribunals have always 

fastened on the word "urgent”, and 
said that they must get on with the job. 
So far as Vassal was concerned, there 
was no particular urgency, as you say. 
He was in jail and easily available. He 
was not going to be whisked off to Dart- 
moor or anywhere. 

933. If he was, you had influence to 

have him back again? Yes. 

934. Chairman: If there is a crisis 
of public confidence, or alleged lack of 
confidence, it is important that it should 
be dealt with as soon as possible? — - 
Yes. I think this was so in the case of 
the Bank Rate. In the Vassall case, 
there had been a three man top Civil 
Servant inquiry sitting on the matter for 
some months. Quite why it was all that 
urgent I do not know. 
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935. I suppose they vary in the degrees 

of urgency? Yes. 

936. Lord Stuart : It is also urgent to 
clear the character of innocent witnesses? 
Yes, that is very important. 

937. Lord Goodman : On the other 

hand you probably clear them more 
effectively by a slower, less rushed, pro- 
cedure? 1 think you want to give 

the individuals time to assemble the 
evidence which will clear their character. 

938. Mr. Galbraith, I think, was com- 
plaining about speed. He did not make 
the complaint that anyone had done any- 
thing wrong, but the very speed made it 
difficult for him to deal with the matter. 

Yes. We saw him straight away, 

of course. I may have pressed him a 
little but I do not recollect pressing him 
more than anyone else. 

939. No, his complaint was _ not 
directed against any treatment received. 
It was simply that the procedure was at 
such a pace that he really could not deal 
with it as effectively as he might if it 

had gone slowly. 1 recollect also that 

one of his worries was that he wanted 
to produce certain witnesses of his own. 
I think it was Mrs. Galbraith and his 
political agent. When he put this to 
me we immediately agreed and took 
statements from them, but this was the 
reason which held his main statement 
up, if I recollect the matter correctly. 

940. In the Vassall Tribunal there were 
specific allegations made against specific 
people which could have been the sub- 
ject of quite independent inquiries. Is 
that something which you think might 
reasonably be considered as being fairer 
to the individual concerned instead of 
involving him in a tremendously complex 
inquiry, a large part of which has no 
real relevance to him, and which might 
attract allegations from the very nature 
of the size of it which would not arise 
from the direct issue relating to the one 

person? 1 do not know whether it 

is possible to separate people out in that 
way. It was much easier to do that sort 
of thing in the Bank Rate Inquiry 
because the persons who were concerned 
with each transaction in gilt edged stocks 
in the Bank Rate Inquiry were much 
more easily dealt with in little pockets, so 



to speak, one after the other, and they 
were not interconnected very much. But 
in the Vassall Inquiry they all seemed to 
be rather linked together. At this in- 
quiry, I did feel sometimes that some of 
these persons who had legal representa- 
tion were keeping their counsel in atten- 
dance long after those persons had given 
evidence, and their part of the inquiry 
in which they were interested, was past. 
They were therefore incurring costs which 
were not really necessary at all but they 
felt that their representatives must be 
there in case something happened. I 
think there was a certain amount of 
wastage of legal costs. 

941. Chairman : That is, for the parties 

concerned? For the parties con- 

cerned. They did not feel that they 
could go away. 

942. Lord Goodman: Do you think 
they might possibly have been told that 

they could go away? 1 think they 

might have been. 

943. Something might be done to en- 
courage a Tribunal to say earlier that 
as far as they are concerned they are 

satisfied. 1 think that could be done 

as some judges do when releasing a 
witness from attendance. 

944. Mr. Heywood : Are you suggest- 
ing to us, out of your considerable ex- 
perience of these matters, that any legis- 
lative change should omit reference to 

the urgency of affairs of this kind? 

No. I think urgency must be one of the 
factors which justifies you in setting up a 
Tribunal. I think, as the Chairman 
rightly said, that there are degrees of 
urgency. 

945. If it is a member of the Govern- 
ment, as in the case of Thomas or 
Belcher, the shorter the time to have the 
cloud dissipated or brought down upon 

him, the better. Provided you give 

him a fair chance. 

946. Lord Stuart : I think if you tried 
to omit the word “urgent” in the Act 
you would find it very much more diffi- 
cult. People will want to know what 
you are playing at if you take “ urgent ” 
out when it has been in all the time. 

947. Chairman : Thank you very much, 
Mr. Charlton, Mr. Oulton. 



{The Witnesses withdrew.) 
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948. Chairman : We are very grateful 
to you for coining to help us. We have 
read your memorandum, and also I think: 
most of us have read your book on the 
Vassall affair with great interest. What 
would be most convenient for you : 
would you like to address us broadly, 
and then allow us to ask you any ques- 
tions which occur to us? — —May I just 
add one thing to my memorandum, about 
the dangers of libel actions being brought 
after a Tribunal. I wondered if I might 
bring forward the fact that a journalist 
is under a special difficulty in regard to 
a libel action, of quite a serious sort. 
Under the libel laws the inducement to 
his newspaper or his publisher to with- 
draw and apologise and give in is very 
great. Once the newspaper has done 
that, it is hardly any use for the indi- 
vidual journalist to say, “ I would like 
to defend the case”, because two things 
may happen : either he will have to go 
into court with his newspaper owner or 
publisher having already capitulated, so 
that he has not really got a fair chance 
and he is prejudiced before he goes into 
court, or the person who is suing for 
libel may sue the newspaper and not sue 
the journalist. If the journalist shows 
any signs of defending himself they will 
sue only the organisation behind him and 
not the journalist. 

949. My experience has been that they 
always sue the organisation behind him, 
and sometimes they add the author and 

sometimes they do not. Yes, but if 

they do not add the author, and even if 
he says “ I want to defend my reputation, 
I do not think I am guilty of libel, 1 
will put all the money I have into this 
case ”, he still cannot defend himself. 

950. I agree with that entirely, Dame 

Rebecca, but this does occur every day, 
does it not, quite independently of Tri- 
bunals of Inquiry? Yes, but it does 

seem to me a special reason why such 
libel cases, where they are brought after 
a Tribunal, are pretty hard if they are 
brought against a journalist. 

951. I agree entirely with that. There 

has been a suggestion that no answer 
given by a witness before a Tribunal 
should be used in evidence against him 
in any civil or criminal proceedings. 



But is it not really the case that the jury 
in any civil case relating to the matter 
which had been before a Tribunal would 
almost be bound to be prejudiced before 
the case came into court? 

952. This of course is one of the diffi- 

culties of ever bringing criminal pro- 
ceedings after a Tribunal of Inquiry. 

It is a difficulty. 

953. But it is insuperable, is it not? 

It is not for me to say. I can only 

say that, on the journalists’ side, it may 
cause a great deal of pain to quite honest 
and conscientious people who meant no 
harm. And if I may say so, it does not 
seem to me to be quite realised by all 
lawyers, because in one case some years 
ago a distinguished writer and his pub- 
lishers were sued for libel for a state- 
ment which was perfectly true in fact, 
but it would have been impossible— at 
least, so I believe, and so the writer 
believed — to prove the truth of it without 
the expenditure of a great deal of money. 
The distinguished writer, like many other 
distinguished writers, was not a rich man. 
The judge said, “I am very shocked, 
because Mr. So-and-so has not even 
brought forward justification for his 
charges against the person who is sued 
and the reason was that the poor man 
had no money, and he had to leave the 
matter entirely in the hands of the pub- 
lisher who was conducting the defence. 
That judicial comment rather grieved and 
surprised me, because it exempted the 
fact that a great many authors and 
journalists subscribe to apologies which 
they do not think are true. It seems to 
me a regrettable thing in connection with 
the law that you should ever be faced 
with the possibility that you cannot win 
a case, that even if you want to go for- 
ward and defend the case you have no 
chance to win it, and the only alternative 
is to pign something which is untrue. 

954. I do understand that point, and 
I think we all do, but it is rather outside 
our terms of reference, because we can- 
not deal with the laws of libel. Is there 
anything else you would like to add to 
this before we ask you any questions? 

No, I do not think so. I would like 

just to say that I was so struck by the 
failure of the public to get any idea of 
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what had happened at the Vassall Tri- 
bunal, that I did quite conscientiously 
try to find out the extent of the damage 
done to public knowledge. I am not just 
saying this happened ; I made deliberate 
inquiries and tried to discover what the 
degree of myth-making was. 

955. Of course, one of the troubles 
there was that because of the security 
aspect a great deal of it had to be held 

in private. Yes, that was one of the 

difficulties. 

956. Mr. Wade: Might I ask, Dame 
Rebecca, about your suggestion that the 
report of the Tribunal should be pub- 
lished along with the evidence? Is it 
your idea that the evidence should be 
heard in private in that case, and only 

published along with the report? No, 

I think in any case the evidence should 
be published along with the report, be- 
cause of the difficulties of reporting the 
evidence, difficulties which I think are 
peculiar to Tribunals. 

957. That normally happens, I think ; 
or at any rate the evidence is published 

as early as possible. 1 think that the 

evidence of the Vassall Tribunal was 
published some time after the report. 

958. Chairman: But, Dame Rebecca, 
are you suggesting that the hearings 
which are heard in public should not 

be reported? No, I am not. I do not 

see how you can give up the plain duty 
of keeping the public as well informed 
as it can be every day. But at the end 
of the Tribunal the affair may be in such 
a snarl that you need the verbatim report 
to check on, because the people who 
had read the daily reports got almost 
daily into a state of more confusion 
about it. It would have been good if, at 
the same time as the report was issued, 
the evidence was there for them to 
consult. 

959. I am told the usual practice is to 
publish the evidence, but sometimes it 

takes rather a long time to print it. 

Yes, that is a very serious difficulty, is it 
not? It seems odd that it cannot be 
overcome, considering that every day the 
reports of the evidence are available for 
counsel. The reports are brought up to 
date almost every day, are they not? 

960. Oh yes, the transcript is avail- 
able. It seems odd that it takes such 

a long time to publish. 

961. I imagine that is because of the 

printers, but I do not know. 



Yes. But it does seem to me that it is 
something which modem technique 
ought to resolve. 

962. Chairman: I agree with you. 

963. Mr. Wade: You touched on an- 

other very important point about con- 
cealment of allegations. You suggested 
that there had been really quite a lot 
of concealment of the issues which were 
going to arise, affecting people’s reputa- 
tions, affecting witnesses and so forth. 
Obviously that is one of the most serious 
problems of this inquisitorial type of 
inquiry, that it may constantly break 
out in some unforeseen direction, with 
great damage perhaps to reputations of 
innocent people. You mentioned one 
case here, but in fact have you any 
evidence, were you left with the feeling, 
and do you think the public generally or 
observers of the proceedings were left 
with the feeling, that things were being 
sprung on the witnesses in rather an un- 
reasonable way? No. I am always 

surprised by the fact that as respect for 
the clergy has gone down, the respect 
for lawyers has rather gone up. There 
was an attitude of almost blind faith very 
often on the part of the spectators, and 
thus the unfortunate Mr. Hoskins and 
Mr. Clough were under a very dark sus- 
picion for some time, and this was par- 
ticularly so in the case of Mr. Hoskins. 

964. But in point of fact his statement 
had been made to the Treasury Solicitor, 
and I suppose it was really perfectly 
natural for the Attorney-General to 
have it and to assume that Mr. Hoskins 
knew all about it, because after all it was 

his own statement? Mr. Hoskins I 

think could not remember where he got 
a document. He was in no position to 
supply the information, but the Attorney- 
General was, as the paper was with the 
Treasury Solicitor. 

965. To refresh the memory of the wit- 
ness who gave it? No, not exactly 

that, because the curiosity of the 
Attorney-General seemed to be directed 
towards whether that paper in fact ex- 
isted. I do not call that refreshing the 
witness’s memory, because the Attorney- 
General was raising the point. He was 
saying practically, “ Does this paper 
exist, or does it not? ”. But he should 
not have had to ask that question as he 
had the paper in his own possession. 

966. To spring that on the witness? 

It was not a question of springing, 

exactly. You see, he went on and on 
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questioning Mr. Hoskins, and nobody 
around him in his team appeared to have 
heard of the paper. 

967. Chairman : That is rather serious, 
but if this is right I think all it means 
is that the Attorney-General could not 
have had this document in mind when 
he was cross-examining ; he must have 

forgotten it. Yes, but if he had been 

my counsel and he had forgotten a paper 
like that, I should have felt rather 
aggrieved. 

968. I can understand that. You are 

saying that he was cross-examining 
Hoskins to suggest that Houghton had 
never said anything of the kind? Yes. 

969. And there was a document which 

was available to him showing that 
Houghton had told his own solicitors 
that very thing? Yes. 

970. If that happened, it must have 

been a mistake. Well, it was a mis- 

take, but it was rather hard on Mr. 
Hoskins. 

971. Chairman : I agree. 

972. Mr. Wade : That may of course 
very easily happen with an inquiry of 
this kind, which in the first place is 
inquisitorial, in the second place is under 
the stress of great urgency as regards 
time, and in the third place it is liable 
to go off at a tangent at any minute in 
unexpected ways. Those are three of 
the troubles which we have to face with 
this procedure. 

973. Chairman : This could happen of 
course in an ordinary action, where a 
man is being cross-examined as to his 
credit, and really you have got the 
answer in your pocket and you have 
forgotten it. 

974. Lord Goodman'. One question I 

wanted to ask, Dame Rebecca, is that 
while these matters you complain of 
are very serious, they could presumably 
be put right by an intervention by the 
Tribunal, could they not, if the Tribunal 
were seized of the facts? These matters 
such as a witness being cross-examined 
about something which counsel already 
knew do not require important pro- 
cedural reform. If the Tribunal had the 
papers before them they could have in- 
tervened and put it right. It seems to me 
that they do not raise questions of prin- 
ciple. It does not raise questions of 

principle. But the fact that it could 
happen and did happen to people who 



were not being accused of any offence 
against the law, seems to me rather hard. 

975. Chairman: Dame Rebecca, you 

would agree, would you not, that this 
is not peculiar to Tribunals ; that this 
could happen at any trial where a wit- 
ness is being cross-examined? Yes, I 

quite agree, but if you are, so to speak, 
having people in off the streets, people 
who are not conscious of having com- 
mitted any breach of the law and who 
are not obviously concerned with a 
crime (otherwise it would not be dealt 
with by a Tribunal), it seems to me very 
hard that they should be subjected to 
these things. I see that they must be 
subjected to things because the human 
element fails. I am only saying I think 
it would be better if you got the evidence 
printed at the same time as the report ; 
and perhaps remarks in the report ought 
not to be made when they are not vital 
if they relate to what is in a secret 
session. I was thinking in particular 
of the remark in the report about a 
wretched schoolmaster, who must have 
been a very old man, whose relations 
with Mr. Vassall were described as 
“ ambiguous I think that is so ; there 
is a sentence and I think the word 
“ ambiguous ” is used. If they were 
ambiguous, then that was a good reason 
for not mentioning them. And nobody 
had the chance, reading that sentence 
in the report, to read that ambiguous 
evidence and say, “ Well, I think it meant 
this, and I think the old man was 
probably quite innocent of any offence ”, 

976. Lord Goodman: Coming back 
to my point, although one does not 
minimise them, these are of immense 
importance to the individuals but they 
are not matters which can be put right 
by a change in the machinery. They 
are, as the Chairman says, instances 
really of human fallibility, and what is 
called for is greater care and vigilance 
on the part of the people conducting 
the proceedings. You were not thinking 
of some procedural method which would 
obviate these risks?— I think publish- 
ing the evidence at the same time as 
the report would help. 

977. I wonder whether that would 
really catch up with it? If something 
sensational is said in the course of the 
hearing, as you yourself say in your 
paper, the newspapers highlight that, 
necessarily, and one cannot blame them 
for it. They do not publish all the 



Printed image digitised by the University of Southampton Library Digitisation Unit 



EVIDENCE OF DAME REBECCA WEST 



153 



evidence ; they do not in any court pro- 
ceedings. If the evidence gets published 
the next day, one cannot expect them 
to follow up what they have said and 
correct what they have published the 
day before. I do not think that of 
itself would deal with these matters, 
frankly. I think it calls for greater 

care on somebody’s part. 1 thing it 

did make a difference to the reception 
of the Vassall Report, in that people 
wrote about it in the daily and weekly 
newspapers without having seen the evi- 
dence. I thought, as a matter of my 
experience, that it did. I had myself 
got hold of a transcript ; I was working 
from a transcript which I had obtained. 

978. You have, of course, a very 
special interest and expertise in these 
matters. I should think not very many 
people would read the whole of the 

evidence of a Tribunal of that kind. 

I think they should have the chance, and 
I think a good many of them would use 
it. 

979. I am not disputing that, but I 
am not sure that it would correct the 

things which you are worried about. 

I do not know what would correct those 
things, except to cry “Off with their 
heads ”. 

980. Yes, a few heads. But it is 

not for me to suggest which. 

981. Mr. Butterworth : On the ques- 

tion of witnesses who get caught up in 
the inquiry and may find their reputa- 
tions damaged, would you be in favour 
of the Tribunal having a greater dis- 
cretion to go into secret session? 1 

do not know how much discretion it 
had. I thought it had an absolute dis- 
cretion. 

982. Chairman : No. Only if it is 
convinced that it is in the public interest. 

But surely that is a matter of public 

interest, is it not? 

983. It depends how widely you inter- 
pret those words. 1 would have 

thought it was. 

984. Mr. Butterworth'. In practice it 

has not been interpreted as widely as 
that in the past. In practice it has 
become almost synonymous with ques- 
tions of security. 'But surely a lot of 

the secret sessions of the Vassall Tribunal 
must have dealt with matters which 
were not of security, such as the matter 



about the headmaster: he cannot have 
been a matter of security. 

985. Chairman : I think that supposed 
security was the ground upon which 

sessions were held in secret. Yes, but 

then it does seem to me that when that 
happens before the American committees 
— though I am not holding them up as 
an example — they do have a secret 
session repeated in public, do they not, 
when it can be done? It does seem to 
me that that is a thing which might be 
done. 

986. Chairman : You think it might 
be a good thing to have wider powers 

of holding a session in private? Yes, 

I think so, if people are to be asked 
to give the names of their informers. 

987. Mr. Butterworth : I was coming 
to that, but the question I asked you first 
was whether you thought the discretion 
to go into private session ought to be 
available if the Tribunal thought that 
a witness who had become caught up 
in the hearings might have his reputation 

unwarrantedly damaged? Yes. Of 

course, that is going to lead to a great 
prolongation of the proceedings. But 
I think it would be worth while if it 
was used by the Tribunal ideally. 

988. Lord Goodman : That is a matter 
really of cardinal importance to this 
Commission. Something worries me very 
much about that, in which I would wel- 
come your expert interpretation of public 
opinion. Do you not think there is a 
great danger that, if you go into secret 
session on a matter about which the 
public has a general awareness and about 
which the public on the whole knows 
something of the identity of the people, 
you may be doing an even greater in- 
justice than by having the whole thing 
out in the open? And do you really 
think that in the long run anyone has 
suffered any irreparable injury who has 
been vindicated by these Tribunals? I 
have doubts about it, as to whether on 
the whole it is not better to have the 
whole thing out in public rather than 
the speculation and surmise about what 

was said in a secret session. 1 do 

not suppose the Tribunal made life any 
easier for that headmaster, after that 
sentence was mentioned in the report. 

989. That is a special case of course, 
because the Tribunal need not have in- 
dulged in that observation. I know 
nothing about the merits of the matter. 
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or the facts, but clearly what did the 
damage here was not the evidence but 
the particular observation by the Tri- 
bunal in its report, which may have been 
quite unmerited. That I do not know. 
But on the question of evidence, do you 
not think there is a greater risk in having 
things of this sort heard in private, with 
all sorts of speculation about what was 
said and who was involved, rather than 
giving the whole thing a healthy clinical 
airing? No, I cannot see in this par- 

ticular case that if you say to a journalist, 
“ You have got to name your in- 
formant ”, and then you go into secret 
session, that anybody’s reputation is 
going to have a shadow across it. 

990. Chairman'. But the same thing 
would be achieved by allowing him to 
write the name down?— —That was not 
done, was it? That would be an ex- 
cellent idea. 

991. We have had evidence from the 
Union of Journalists that that would not 

be acceptable. 1 wonder why? I do 

not quite see why it would not. 

992. They told us that if it was against 

their conscience to disclose the source, 
it would be just as much against their 
conscience to do it secretly as to do il 
openly. Yes, I see that. 

993. Mr. Heywood : Dame Rebecca, 
I wonder how you balance the various 
considerations which are involved? The 
primary purpose of a Tribunal of Inquiry 
is to satisfy the public that a proper 
investigation has been made into a 
matter about which there is a great deal 
of public disquiet. Do you not think 
that on the whole publicity to the fullest 
possible extent is necessary in order that 
those who are genuinely disquieted may 
feel that the question has been fully 
ventilated, and that they may know that 

it has been ventilated? To begin 

with, I would not have said that the 
idea of a Tribunal was to satisfy the 
public that a matter about which they 
felt disquieted was being investigated. 
I would have thought the purpose of the 
Tribunal was to investigate the matter 
which had aroused disquiet, which is a 
slightly different thing. 

994. It is slightly different as a form 
of words, but the people who are follow- 
ing the matter want to be satisfied that 
nothing has been done under the table. 
If a person is accused or is thought to 



be guilty of some charge or some 
rumour, the public want to know what 
has taken place, so that they can be sure 
there has been no concealment of the 

truth. But the Vassall Tribunal did 

not start with that idea. It investigated 
the action of the Press in connection 
with the trial of Vassall and with the 
Galbraith scandal, but it left many 
stones unturned, because it only investi- 
gated the lower echelons of the Press 
and it did not interview any editors or 
proprietors. 

995. Lord Goodman : I am not sure 
that I altogether follow that, Dame 
Rebecca. It is obviously right that they 
should interview everybody who might 

have some relevant evidence to give. 

Yes, but you could not get into any 
paper news affecting a Minister without 
the editor-in-chief being consulted, and 
he would certainly consult his proprietor. 

996, 1 would not know, I will take that 

from you. 1 can assure you that if I 

wished to say that any Cabinet Minister 
was engaged in a homosexual relation- 
ship with anybody, if I wished to hint 
at that, I would have to deal with my 
editors and my proprietors in no small 
way. 

997. I would hope so indeed I It 

was quite impossible for me to imagine 
that any of the journalists who were 
called in to give evidence before the 
Vassall Tribunal were people who would 
not have had to have the whole tenor 
of what was to be published of their 
reporting vetted by the editor and by 
the proprietor. I think one editor of an 
unimportant paper was called, and no 
proprietor at all. 

998. I am not sure in this instance 
that this does not create a faint injustice. 
My recollection of the evidence was 
that it was never suggested that the 
information was available except to the 
men who were actually catechised about 
it. As far as I recollect, nobody else 
had that information or could have 
divulged it ; neither the proprietor nor 

the editor. Certainly the news editor 

would have it. The editor would have 
it and the proprietor would have it. 

999. My recollection of the Tribunal 

is that this did not emerge. It did 

not emerge because nobody asked the 
relevant questions. 
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1000. Chairman: You mean that all 
the people you have mentioned, the news 
editor, the editor and the proprietor, 
would have had it as a result of what 

they had been told by the reporter? 

Yes. As regards Mr. Reginald Foster, I 
cannot say that his miniscule contribu- 
tion would have come the way of the 
editor or the proprietor, but I think the 
Mulholland interview would certainly 
have been vetted right up to the top. 

1001. So what you are saying is that 
in that case the editor for example could 
have been called and asked, “ When you 
asked Mulholland where he got this 

story from, what did he say? ”? The 

editor and the proprietor would have 
been bound to fight the question of giv- 
ing sources all over again, but the point 
I was really making was that the Vassall 
Tribunal was not investigating the whole 
aspect, because as far as the general 
policy of the papers towards Mr. 
Galbraith was concerned, that must have 
been a decision of editors and pro- 
prietors. 

1002. Dame Rebecca, I am not quite 
sure where this is leading us. Does this 
mean that whenever a question of this 
sort comes up, you are advocating that 
the editor and proprietor should be 

called as well as the reporter? Yes. 

If you think the notes of an interview 
have been subedited in a certain way so 
as to create an impression (that they 
have had a headline, there has been a 
photograph there, there has been a 
banner headline), the person to ask is 
not anybody under the rank of news 
editor and editor. If it concerns a very 
important person, the matter must have 
been vetted by the proprietor — at least, 
that is my experience. There are papers 
with rather vague proprietors, such as 
The Times which has a Committee be- 
hind it, but it would certainly be the 
editor, and the proprietor where there 
is a proprietor. 

1003. Mr. Heywood : But may not 
the editor simply ask the journalist, 
“Are you satisfied that the source of 

your information is a good one? ”? 

No. He would not have been made an 
editor, if he left things up in the air 
like that. 

1004. Lord Stuart: Would the editor 
or proprietor who had not obtained the 
information not say, “It is up to the 
journalist to give his source or not”? 

84467 
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No. The whole Press disapproves 

of giving sources, for reasons which I 
have suggested are fairly sound. They 
certainly would not leave it to the 
journalist. But theoretically an editor 
is responsible for every word in the 
paper, and for the policy. 

1005. Lord Goodman: What you are 
really saying, Dame Rebecca, is that it 
is the editor who should have gone to 

gaol and not the journalist? 1 am 

perhaps prejudiced, because I am not 
an editor, but I think you are on the 
right lines there. But I also would point 
out that it struck me as very strange 
from a moral point of view — this is 
quite vague, and not in your terms of 
reference — that when one went to the 
Vassall Tribunal it was rather strange 
to see the Press being treated as if it 
was entirely responsible for the Gal- 
braith scandal, when actually this legend 
had been given publicity in the House 
of Commons ; and when also, as every- 
body who was in London knew, it was a 
matter on which the ordinary people un- 
connected with the Press gave them- 
selves up to the pleasures of scandal. 
I think the Tribunal was very hard on 
the working Press from that point of 
view. 

1006. Again, this is a little off our 
terms of reference, but it is a very in- 
teresting topic. You would have to be 
a fairly industrious scandalmonger to 
emulate the circulation of a newspaper 
in the course of a day! For an ordinary 
individual to vie with a newspaper in 
circulating a scandal he would have to 
get around a good deal. I should have 
thought you could have left the ordinary 

individual alone. Yes, but a lot of 

people did their best. 

1007. I am sure there were some in- 
dustrious folk, but it is a long way off 

putting it into a newspaper. We are 

getting a little far from the point, but 
after all it was never put that definitely 
in the newspapers. 

1008. That was not, of course, what 

the journalists were imprisoned for. 

No. It was rather doubtful to those who 
were there as to what they were put in 
prison for, at least in one case. 

1009. Chairman: What do you say. 
Dame Rebecca, about the exceptional 
case where the source of the informa- 
tion is clearly of vital relevance to the 
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matter being investigated? This is a 

the matter which caused the Lord Chief 
Justice such pain, is it not, in what he 
said at the Law Courts? It is obvious 
for the security of the State that that 



privilege has to be abandoned, but only 
in special cases, none of which I ob- 
served at the Vassall Tribunal. 

1010. Chairman : We are very grate- 
ful to you, Dame Rebecca, for coming. 



{The Witness withdrew.) 



Examination of Witness. 

Mr. Cucil King. 

Called and Examined 4th July, 1066. 



1011. Chairman : We are very grate- 
ful to you for coming here to help us 
with our problems. We would like to 
hear your views generally on this matter 
and then, if we may, we will ask you 

any questions that occur to us. 1 did 

not offer to give evidence ; I have not 
got any very copious views to offer. 

1012. We were very anxious to hear 
what you thought about these rather 
thorny questions, particularly the one in 
relation to sources of information, which 

particularly concerns the Press. -What 

do you want to know? 

1013. We would like to know what 
you think about it generally. Do you 
think that journalists should be immune 
from being asked to divulge the source 
of their information in giving evidence 

before Tribunals of Inquiry? 1 do 

not see how you can put journalists into 
a separate category. On the other hand, 
if you expect journalists to give their 
sources of information you are asking 
them to give up their livelihood, which 
they will not do. wSo either they say, 
“ I refuse to give my sources ” and are 
imprisoned for contempt of court, or 
they tell some cock-and-bull story about 
how they picked up something in the 
pub, and then the judge will say, “ What 
an irresponsible lot of so-and-sos ”, so 
they are out of luck either way. But 
there it is ; it is one of the occupational 
hazards. 

1014. In the vast majority of cases, 
of course, a source is probably of only 
peripheral importance. In those cases 
you would probably agree that they 
should not be asked to divulge the 

source?- I think it is easier if they 

are not. 

1015. 1 expect you also agree that in 
the rare case where the source is of vital 
importance to the matter under con- 



sideration it is necessary to ask for the 

source? If the man has any sense he 

will not give it, because if he does, he 
surrenders his livelihood and gravely 
damages his newspaper. We all exist 
on disclosures by people who should 
not disclose and if we said who exactly 
had given us the information, whether 
it is sporting information, business in- 
formation or political information, we 
should never get any further disclosures 
from any .source at all. 

1016. I appreciate that if it were 
thought that the Press would disclose 
their source it would be very dis- 
advantageous not only for the Press, but 
perhaps for the public also. But the 
point I am putting to you, Mr. King, is 
that there may be a very exceptional 
case where a Tribunal of Inquiry, for 
example, has been set up to investigate 
a matter which has a very great security 
content where it is vital to know what 
the source was. Would you say that 
your general observation could be 

applied to a case of that kind? That 

is for the journalist in question to judge, 
as to whether he can give his sources 
or whether it is as important as the 
judge says it is. After all, it is his 
livelihood that is at stake. 

1017. Lord Goodman : It is not a 
proposition of total validity even among 
journalists, is it, because if a journalist 
knew the identity of a murderer he 
would be the first person to get on to 
Scotland Yard. They would accept 
that, whatever the source of informa- 
tion, and I would think that was gener- 
ally understood among newspapermen. 

On the other hand, every crime 

reporter knows a great deal of what 
goes on in the criminal world, and lives 
on the existence of the knowledge that 
he will not disclose it to Scotland Yard. 
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1018. I have always understood that 
if a man went to a newspaper and gave 
information which amounted to a con- 
fession of murder, they would immedi- 
ately pass that on to the police and 
would not withhold that information 
under any bond of confidence. It seems 
to me that you start from a position 
where it is accepted that there are certain 
matters where the public interest does 
override any question of newspaper con- 
venience ; that is already accepted as a 
working proposition. Equally so, if 
someone knew of a case of treason or 
a matter of that kind, all newspapers 
would immediately co-operate with the 

authorities. 1 think that is a matter 

for the journalist concerned to judge at 
the time. 

1019. I would be a very foolish man 
to contradict you on journalists’ prac- 
tice, but my understanding has always 
been that where it is a clear case of 
knowledge of a specific crime a news- 
paper will not withhold the informa- 
tion. That has been my understanding. 
I do not know whether that is right or 

wrong. 1 would certainly say it is not 

.100 per cent true. Obviously if the 
matter is one of some gravity like murder 
or treason, naturally the journalist will 
try to help the authorities to the fullest 
extent that he can, but you are asking 
him to give away his livelihood, and 
he may decide he is not going to. 

1020. There are occasions when one 

has to imperil one’s livelihood. That 

is a matter for you to judge yourself. 
You cannot be compelled by any out- 
side court, can you? 

1021. Mr. Hey wood: I am not quite 
sure why you say he would imperil 

his livelihood? Once it became 

known that he was a man who disclosed 
his sources, his sources one and all would 
shut up, and would never speak to him 
again, moreover, they would be very 
chary about speaking to anybody from 
his newspaper. 

1022. We in this Commission are con- 
cerned only with people who refuse 
to disclose their sources or their source 
in an inquiry concerning a matter of 
great public importance. It would not 
happen to a journalist more than once 
in his lifetime, and in most cases not 
even once. Do you think the odd 
occasion like that stands in the same 

category? 1 do not think it is any 

different from any other criminal trial. 



1023. I should have thought it might 

be, especially when matters of security 
might be involved. You are not ask- 

ing me what I would do. You are ask- 
ing me what a lot of anonymous 
journalists would do whose livelihood is 
at stake. I am just offering an opinion. 
You may think your opinion is better 
than mine. It is just a matter of know- 
ing how human nature works. 

1024. Lord Goodman : We do not 
think our opinion is better than yours 
where newspaper practice is concerned. 

1025. Chairman : This is a question of 
human nature rather than newspaper 
practice.- - — What a man would have to 
consider is that if he disclosed his source 
and his source took a poor view of that, 
all his sources would be closed from 
then on, and for journalists of most kinds 
that means his livelihood. It is easier 
for him to go to jail for three months, 
and come out as possibly something of a 
hero to the profession, than to give his 
livelihood away. 

1026. Lord Goodman : I do not know 
if I may make this point, but you are 
putting this argument on a rather dif- 
ferent basis from the one on which it 
was put before the courts. You are put- 
ting it, very understandably, on the 
material footing that the man wants to 
protect his livelihood. Before the courts 
it was put on the footing that the news- 
paper had a duty to the public not to 
disclose that information and, in order 
to discharge that duty, they were for- 
bidding the journalist to disclose that 
source of information, which puts it on 
a rather loftier, though perhaps less 

realistic, plane. 1 suppose they threw 

in a bit of flim-flam at the time ; it 
sounds better. That is what it boils down 
to. 

1027. But you would regard that as 

flim-flam? Frankly, yes. 

1028. There was a good deal of flim- 
flam uttered on that occasion? It is 

not for me to comment on that. 

1029. Mr. Wade: This suggests, Mr. 
King, that three months is not long 
enough. If the object of the Tribunal, 
and the object the law is aiming at in 
arming the Tribunal with these powers, 
is to get the information somehow, the 
deterrent of the proceedings for contempt 
hanging over the head of the journalist 
ought to be enough to make human 
nature come down on the other side and 
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disclose, looking at it entirely from the 
standpoint of making the Tribunal work. 
You are looking at it from the standpoint 
of the human journalist who has got to 
elect whether to face three months in 
prison or compromise his professional 

future. If you press him hard enough 

he will lie. 

1030. That would be his way out?- 
Yes, of course. 

1031. Then he would be committing 
perjury, so that would not help, assum- 
ing that the facts could be brought home 

to him. 1 think you will find that in 

most cases they do not refuse to disclose. 
They tell some cock-and-bull story about 
what they picked up in a pub and, as I 
say, at the end the judge will probably 
make some rude remarks about irrespon- 
sible journalists publishing stories with 
no sufficient foundation. 

1032. It has been suggested to us that 
it would be a better plan to let the 
Tribunal itself handle its own contempt 
proceedings instead of the present pro- 
cedure of citing the witness to the High 
Court for contempt, on the ground that 
if he is cited to the High Court, it gets 
blown up into rather a big affair and the 
High Court may then be more severe 
with the witness than the Tribunal would 
be ; that is, the Tribunal may well be 
more sympathetic to him. Have you a 

view about that? 1 know nothing 

about the working of the courts. 

1033. Lord Goodman: Do you think 
there is some way out of this impasse? 
Dealing with it as a very serious matter, 
Mr. King, on this philosophy it seems 
inevitable that every so often there must 
be a collision between the authorities 
and the newspapers on this sort of issue. 
A case of this sort, as happened last time, 
must either shake confidence in the Press 
or in the law ; it must do one or the 
other. Do you think it might be possible 
to establish some means whereby there 
was some overriding authority within the 
newspaper world, such as the Press Coun- 
cil or something of that sort, who could 
release the newspaper where there was 
a clearcut situation of public interest, 
and that it might be more sensible to 
do that rather than have the inevit- 
ability of this happening again in future 
years? 

1034. Mr. Wade : A Papal absolution ! 

You would still be up against the 

man and his livelihood. 



1035. Chairman : On that basis the 
Press Council will not uphold the law 
1 cannot see why they would. 

1036. Lord Goodman: The man’s 

livelihood depends on what the 
employers do, not on what his in- 
formants do. He could be removed to 
the gardening column! A crime re- 

porter exists on his knowledge of people 
in the crime world who will tell him 
what is going on. He discloses one 
thing and he ceases to be a crime re- 
porter because they will all shut up like 
clams. The same is true of any other 
reporter of a specialised kind. Look at 
the confidences political reporters get 
from very exalted persons. If it were 
known quite what leak was given by 
quite what Minister it would be very 
embarrassing to all concerned. 

1037. I hesitate to press you on this, 
but it seems to me that you speak with 
a voice of such authority that one should 
ask whether it would really make a great 
deal of difference if the word went 
around amongst the informants of news- 
paper reporters that at a given point 
their identities might be disclosed? It 
means simply that the informants would 
give rather less information or be more 

cautious. 1 think the usual course is 

for the journalist to go to his source 
and say, “ Do you mind my giving your 
name? If the man says, “ You give 
it and I will see that you never get 
another confidence from anybody ”, 
there goes the journalist’s livelihood. 

1038. wSupposing the situation were 

that in the ultimate analysis everybody 
knew — every criminal knew, every in- 
formant knew, everybody passing on 
information knew — that a very excep- 
tional situation might arise where the 
reporter had to divulge the identity. 
Supposing that rule existed throughout 
all newspapers, would there not be a 
healthier climate on these matters, with 
no harm to the newspapers or to the 
public? Are you not clinging to some- 
thing that does little good to anyone, 
but is merely bound to give rise to con- 
troversy? But the man has got to 

think of his livelihood, and that is 
where you get back to. I can issue 
an order to all my people that they are 
to disclose their sources in cases where 
they are asked by a Tribunal. What 
effect will it have? None at all, because 
if they give away their source their 
career is at an end and they know it - 
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1039. With respect, Mr. King, if you 
issued an order and all other newspaper 
proprietors of your power and authority 
issued orders that sources were to be 
divulged and nobody’s employment 
would be jeopardised if they were 
divulged, that would be the end of this 

problem. With respect, 1 do not 

agree. 

1040. Chairman: The last witness we 
had, .Dame Rebecca West, said that if 
a reporter is going to publish an article 
that is really dynamite, the editor would 
never dream of publishing it without 
cross-examining him closely on his 

source ; do you agree with that? It 

depends on who the writer is. 

1041. And also on the story, I 

imagine? Yes. 

1042. I suppose it could occur, could 
it not, that the editor would want to 
know the source before he would take 
the responsibility of publishing the 

article?' He might. It depends again 

on who wrote what story. 

1043. Exactly. But surely the legal 

position is the same for doctors and 
priests. Priests are bound to tell what 
is told them in confessional if they are 
asked for it, and in practice they none 
of them will. 

1044. And in practice of course they 
are not asked for it because it is of 

no real importance. It might be of 

great importance if it relates to treason 
or murder, which we were talking about. 

1045. Lord Goodman: If asked for it, 
doctors certainly would. In my experi- 
ence as a lawyer, if a doctor is sub- 
poenaed and goes into the witness box, 
he gives his evidence. There might be 
scandalous circumstances where he will 
not divulge it, but on many occasions 
I have seen the doctor ask the judge 
whether he had a privilege and, on 
being told he had not, he has given 
evidence. 

1046. Chairman : In an ordinary set 
of proceedings, the question “Who told 
you that? ” is not even admissible. There 
are certain special cases in the courts 
where such questions are admissible, but 
these cases are very rare. Perhaps it 
is only in inquiries of this sort that the 
identity of what we refer to as “the 
source " is not only relevant, hut can be 
in one case out of I do not know how 
many vitally important to the national 
interest. What you are saying is that 



the journalist will say to himself, “I 
do not care what the judge says about 
it being important, I do not think it is 
important enough to jeopardise my 

career Yes, that is a very common- 

sense point of view, is it not? 

1047. Chairman: Are there any more 

questions for Mr. King? As I am 

here, may I offer two opinions? One 
is that I think in cases of this type — 
the two Tribunals which I believe are 
the ones principally under discussion 
were, after all, predominantly political 
occasions — it is not a very good idea to 
bring in the judiciary to adjudicate on 
what is really a political issue. Why 
not revive the old Select Committee? 
You would have a free-for-all, and a 
majority and a minority report, which 
is possibly quite a good idea. A judge 
hands down his decision as from Mount 
Sinai, but his decision is not necessarily 
universally accepted throughout the 
political world on what is after all very 
nearly a purely political issue. 

1048. Chairman: This is a refresh- 
ingly novel suggestion anyway. 

1049. Lord Goodman : Why do you 
say the Vassall Tribunal was, for in- 
stance, a purely political issue. It was 
supposedly investigating the possibility 

of security leaks. 1 somehow think it 

would have had a rather different 
currency if the people involved had had 
no part in the political world at all. 

1 050. Chairman : What is always said, 
as you may know, is that if you have 
anything with a political content and 
then a political Select Committee who 
all vote according to their parties result- 
ing in majority and minority reports (as 
there were in the Marconi case), then 
if the object of the exercise is to restore 
public confidence, this is perhaps not the 

most certain way of doing it. You 

can get at the facts and people can 
then form their own opinion. It is not 
to be assumed that Members of Parlia- 
ment are all dishonest people who will 
vote against the evidence in favour of 
their own party. Surely there are occa- 
sions when they will even vote against 
the party in favour of their consciences. 

1051. Lord Goodman: Is not the 

point: really that when it comes to ascer- 
taining facts, the Select Committee is 
a terribly cumbersome instrument for 
doing it? I entirely agree that it is not 
to be assumed that Members of Parlia- 
ment on a matter of fact would vote 
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politically, but is it not a terribly heavy 
and overburdened instrument for find- 
ing out facts? Presumably this Royal 

Commission would not have been set 
up if the results of the existing Tribunal 
procedure were in all respects satisfac- 
tory. 

, 1052. Mr. Butterworth : One of the 

matters on which we have had a certain 
amount of evidence concerns the person 
who suddenly becomes material in the 
course of evidence. He was not to 
begin with, but the evidence turns that 
way and the spotlight is turned upon 
him. He may eventually be proved to 
be an entirely innocent man in respect 
of the activity which is being investi- 
gated, but because of the publicity which 
is focused upon him he is sometimes 
caused injury and personal distress. I 
wonder if you have any ideas about 



how that problem might be tackled, and 
how publicity might be dealt with so as 
to reduce the distress or injury caused 

to an innocent person? Life is such 

that you may be caused distress at any 
time due to a succession of circum- 
stances you did not foresee. It is part 
of the risks we all run in our daily 
lives. It is just too bad. How many 
people do really suffer undeserved 
damage of any significant proportions 
under these Tribunals? They have 
possibly got a little more limelight than 
they like, but that will not do them any 
harm ; they will get over it. 

1053. Chairman'. Is there anything 
else you would like to tell us? — —I 
have nothing to say at all. 

1054. Chairman : We are very grate- 
ful to you for coming. 



(The Witness withdrew.) 



Examination of Witness. 

The Rt. Hon. Lord Devlin, F.B.A. 
Called and Examined 6th July, 1966. 



1055. Chairman'. We are very grateful 

to you for coming here, Lord Devlin, to 
help us with our problems and I think 
we should all very much like to hear 
your views generally, particularly on this 
thorny topic about sources of informa- 
tion. On sources of information you 

have had a memorandum in writing from 
the Press Council which I am afraid did 
not say a great deal, but what it says 
I agree with personally. 1 say that as 
it comes from the Press Council. 1 
think also you have had a memo- 
randum from the Institute of Journalists. 

1056. Yes, and we have had evidence 
from the National Union of Journalists 

and also from Mr. Cecil King. Mr. 

King told me he was going to give 
evidence but I did not see the report. 
The Institute of Journalists 1 thought 
had some interesting ideas. Then you 
have had a memorandum from the Bar 
Council which I have only just seen, 
reported briefly in the papers. 

1057. That deals with many topics 
very usefully but I am not sure it has 
a great deal to say on this particular 

one. On the wider aspect of the 

thing, I had been thinking about the 



subject a little, knowing that I was 
going to give evidence here and my mind 
had been moving very much in the 
direction of what I gather the Bar 
Council propose ; that is, the division of 
the inquiry into two parts. I have not 
been talking to anybody responsible for 
that memorandum and I do not know 
the details of it, only what I read in 
the paper, but it had come to my mind 
as being the right sort of solution. 

1058. There are certain difficulties 
about that. It is a very interesting sug- 
gestion but there are certain difficulties 
which perhaps you could help us about. 
The first is that a Tribunal of Inquiry 
will not be set up unless there is really 
grave public disquiet about some matter 
of national importance. If a Tribunal 
hears the evidence in private to start 
with and say, “ There is nothing in this 
against A and B ”, so that A and B 
fade away, there is perhaps a very real 
danger that this will not satisfy the 
public who are all concerned about 
rumours that have been circulating about 
A and B. That is one difficulty. 

The other is that supposing the 
Tribunal savs. “There is a prima fade 
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matter to investigate concerning X and 
Y ”, you would have to some extent 
wasted time and it has to be gone 
through all over again ; and far from 
helping X and Y it could perhaps do 
them some positive harm because it 
would then be appreciated that the 
Tribunal had thought there was a prima 
facie case against X and Y. 

The question therefore is that although 
at first sight this division into a pre- 
liminary and full inquiry seems effective, 
when you come to analyse it, is it the 
right answer? 1 think that would de- 

pend on your view of the priorities. I 
follow that when an inquiry of this sort 
is set lip it is because, as you say, there 
is great public anxiety and the object 
is to allay it as soon as possible. But 
L suppose that in a sense that is true 
when any crime is committed ; there is 
an anxiety to know who is responsible 
and there is an anxiety that the pro- 
ceedings should go forward as quickly 
.as possible. 

But the whole of our criminal pro- 
cedure has in fact always been based 
on the idea of an inquiry in private 
first, and only being brought into the 
light of day when some case has been 
made out against somebody. That was 
the basis of the grand jury investiga- 
tion which was always under an oath 
of secrecy and not until a true bill had 
been found could any public inquiry 
begin. It was the original method that 
was done before the examining justices 
who sat in private, and not until they 
had decided to commit, and then 
(although the grand jury was really 
superfluous) not until the grand jury 
found a true bill on top of it were 
there any public proceedings. They now 
sit in public generally, T think probably 
owing to an opinion given by a law 
officer about 1880 that they ought to. 
But they sit in public for no purpose 
whatsoever. Virtually all cases coming 
before them now are brought by the 
police. The police have held an inquiry 
in private and have satisfied themselves 
that there is a case before it is brought 
into the public light of day. 

It does seem to me that if you do 
not have some procedure by which you 
find out at the beginning whether there 
is a case or not, you do run grave risk 
of serious injustice. Even in civil pro- 
ceedings a case is not brought out into 
the publicity of the courts without op- 



portunities being given for striking out 
scandalous and irrelevant allegations 
and so on. 

Since the matters that you contemplate 
as the subject of an inquiry are those 
which have caused grave public anxiety, 
it must invariably mean it is because 
somebody is suspected of having done 
something discreditable — whether it is a 
crime or not may not matter — it is some- 
thing just as injurious to their reputa- 
tion, although they may not be punished 
for it, as a crime would be. Therefore 
I would say that justice does require 
that there should be some body that sits 
in private in order to ascertain that there 
is some material on which a person can 
be charged with discreditable conduct 
before it goes out to the public. The 
fact that it means things have to be 
heard twice over and that it may im- 
pose delays are arguments that could 
have been brought against our criminal 
procedure and they are arguments that 
must give way if there is danger of 
injustice being done. 

1059. Do you think that it would be 
enough if there was some delay — there 
is always a preliminary hearing by the 
Tribunal — between the preliminary hear- 
ing and the first public hearing so as to 
give the Treasury Solicitor, with the 
Tribunal, a chance of considering the 
written statements that have been taken 
from the witnesses? This would be a 
preliminary inquiry in private based on 

the material they then have. The 

delay would have a twofold purpose: 
first, I suppose, to enable the Treasury 
Solicitor to consider and formulate any 
specific-call it charges or not as one 
likes — submissions he wanted to make ; 
and of course there would have to be 
sufficient delay to enable the persons 
so charged to prepare their cases. 

1060. Certainly prepare their cases. 
It would be the double purpose. 

1061. Mr. Wade : Would you not then 
need two Tribunals, one to investigate 

and the other to hear? 1 do not see 

that that is necessary. It always has of 
course been so in criminal history, but 
I think largely for the reason that the 
tribunal which investigated could be 
less important and of lesser weight than 
the one which convicted, and of course 
for historical reasons one had juries and 
so on. I do not see why the same 
Tribunal should not do the two. 
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1062. Chairman : Do you not think, 
with the sort of climate of public opinion 
which ex hypothesi must exist before 
this sort of tribunal is set up, that if 
there were a hearing in private at which 
the Tribunal came to a conclusion that 
there was a prima facie case for looking 
into certain allegations against a par- 
ticular person, that person might be 

seriously prejudiced? 1 would not 

necessarily say that the Tribunal would 
have to formulate that conclusion. You 
are not dealing with a specific or definite 
offence, so it would be difficult for the 
Tribunal to say that there was a prima 
facie case. 

1063. Something to look into?—— 
Something to look into is, I think, the 
better phrase and ought not to pre- 
judice. It is merely then saying, “We 
have now pinpointed the individuals 
whose conduct we wish to investigate 
and the respects in which we wish to 
investigate them, and they are so-and- 
so ”. They then know what it is they 
are being asked to deal with. 

The conflict, as I suggested earlier, 
seems to me to be on the one hand 
the pressure of the thing— here is some- 
body who wants quick results, here is 
a scandal and something that ought to 
be investigated and quick results are 
wanted and in public — but I do not 
think you can give way to that pressure 
without on the other hand the serious 
risk of causing injustice, and it is for 
you to make up your minds, which is 
the more important. 

1064. Mr. Butterworth : May you not 
cause injustice of a different kind? What 
1 have in mind is that as a result of 
the allegation of scandal some people 
might have been injured by it, but be- 
cause the hearing has been in public 
their names have been cleared. If you 
have a preliminary hearing in private 
and the Tribunal decides that there is 
not a reason for going on with the 
case, may it not be that some of the 
scandalous allegations will nevertheless 
in practice cling to the persons to whom 
they have been attributed? One of the 
cleansing effects of holding a public in- 
quiry is that people who have been 
wrongly charged have their names 
cleared. I wonder whether a private 
inquiry would quite suffice to do it? It 
may be that after the private inquiry 
those people would still be the object 



of suspicion and tittle-tattle and lead a 
difficult and uncomfortable life. — -I 
quite follow that. ! think there are 
two possible ways round that. The way 
that I would favour (and why again 
I was against the idea that the duty of 
the first inquiry would be to determine 
whether there was a prinui facie case 
or not) would be to define at the first 
inquiry the allegations and pinpoint the 
matters to be investigated and give notice 
to people whose conduct might be ques- 
tioned. I would not expect the result 
of the preliminary inquiry to be for the 
Tribunal to say that there is no prima 
facie case. 

1065. It would always be followed by 

a public hearing? Certainly. It 

might be of course if you wanted — and 
this is the alternative and shorter way 
round it— that if people were willing 
and there was really no case what- 
soever to investigate, that the Tribunal 
might say, “ We are perfectly willing 
to publish our conclusions ”. But I 
think if an individual said, “That is 
really not good enough for me ; it will 
still be said that there was a lot of 
evidence and something has been con- 
cealed in your conclusions ”, then I think 
the Tribunal might say, “ The fair thing 
to do is to go on and have the whole 
thing out in public ”, 

1066. Chairman : Coming back to the 
point I raised just now, the importance 
is, as you say, to pinpoint the issues, 
decide what wants investigation and who 
ought to be called. Would you not 
achieve all that if the Treasury Solicitor 
does as he does now, takes statements 
from all the witnesses and lays all this 
material before the Tribunal ; and the 
Tribunal, before it sits in public, does 
just what you suggested it should do? 
You mean, it pinpoints? 

1067. It pinpoints the issues, because 
the Tribunal is conducting the inquiry. 
But if there was a longer interval be- 
tween the setting up of the Tribunal 
and the first hearing in public, so that 
there is time to get in the statements 
and digest them, this could all be done 

before the first public hearing? 

Under the present procedure what notice 
would be given to people whose reputa- 
tions are likely to be affected of the 
statements that have been made and of 
the allegations that are likely to be 
made against them? 
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1068. As you know, there is nothing 
laid down. It has evolved that as soon 
as a statement is taken which involved 
anyone, then the gravamen of the state- 
ment is sent to that person. He is not 
given the name of the witness necessarily, 
or necessarily a verbatim copy of the 
statement, but the substance of every 
material part of the statement is sent 

on to the person implicated. That 

I did not know. That would either be- 
come standard practice, or you would 
recommend that it should? 

1069. I should not be surprised if we 
recommended that it should become 

standard practice. Yes. I do not 

quite know how far that meets the case. 
If I may visualise it this way— I get 
a statement or summary of the statement 
of somebody who is going to say I have 
done something discreditable. On that 
basis 1 would be given, I suppose, the 
right to representation. I see in advance 
all the statements, I may take it? 

1070. Yes, in effect the substance of 
all the evidence which is available against 

you. The one thing I do not know, 

which I would not know if I were an 
accused person, is quite precisely where 
it is going to be said that I have done 
wrong. But that, you may say, is in- 
herent in the procedure which is not 
investigating a specific crime but merely 
endeavouring to find out whether some- 
body has behaved discreditably or not. 

The only thing that would then be 
gained by having a sort of preliminary 
inquiry would be to enable the person 
who is affected to test the evidence 
against him to some extent before it is 
all made public. I should have thought 
that that would be desirable, that he 
should be allowed to test it to some 
extent, unless you are going to say that 
the evidence is always gathered by some- 
body responsible like the Treasury 
Solicitor, who would not therefore put 
in statements by people who were of 
no credit or reputation whatsoever. That 
might be a sufficient answer to that. 

At the moment, of course, all these 
things have been evolved in practice and 
are not any part officially of the 
Tribunal’s procedures at all. There is 
no requirement, I think. 

1071. There are no rules. No, it 

has merely come to be relied upon that 
the case for the prosecution, so to speak, 
is presented by the Treasury Solicitor. I 



should have thought then, if this were 
formalised, it would go a long way 
towards meeting what I feel is an in- 
justice at the moment. 

1072. One of the things that I do 
not think can be guarded against is that 
whatever one does by way of a pre- 
liminary inquiry or preliminary vetting 
of the material by the Tribunal, you 
cannot guard against somebody who is 
being cross-examined suddenly making 
for the first time an allegation affecting 
somebody else which might have to be 
followed up. I cannot think of any way 

of guarding against that. 1 do not see 

that the preliminary inquiry would guard 
against it. It seems to me that in the 
procedure as you have described it there 
is virtually a preliminary inquiry, but 
it is being held on written material in- 
stead of orally and in the presence of 
people who may be affected. The only 
question therefore is whether it is a 
necessary protection to them for them 
to be allowed, as it were, to be present 
at the preliminary inquiry. 

I would add this possible thought as 
perhaps strengthening the procedure, that 
without perhaps saying that all the pre- 
liminary statements should be sent to 
any person affected — because there might 
be things with which he was not con- 
cerned at all — that should be interpreted 
very generously and he should be given 
wherever possible the full statements of 
anything that might be material ; and I 
should like to see him again allowed 
to appear before the Tribunal to com- 
ment on them before the hearing has 
begun in public and in that way I think 
enable him to say, “There is a com- 
plete answer to these allegations ; the 
Treasury Solicitor has been barking up 
entirely the wrong tree”, and therefore 
allow the Tribunal to consider that be- 
fore they proceed to the next stage. 

1073. Do you agree with the Bar 
Council’s recommendations about the 
Attorney-General’s appearance in these 

inquiries? 1 am afraid I have not 

seen those. I just saw a brief account, 
a summary in one of the newspapers, 
that they had proposed this division. 

1074. We have heard a great deal of 
evidence one way and the other about 
the desirability of the Attorney-General 
appearing. On the one hand it is sug- 
gested that the Attorney-General has, at 
any rate ever since the Budget Leak 
inquiry, appeared on behalf of the 
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Tribunal and that it would be a deroga- 
tion from his office if he did not con- 
tinue to do so. On the other hand it 
has been said that as these inquiries 
usually in modern times all have a highly 
political content and indeed often in- 
volve criticism of the Government or 
some prominent members of the Gov- 
ernment, it would be much better for the 
Attorney-General not to appear. If he 
does, the public (who perhaps do not 
appreciate his judicial functions as well 
as his other functions) might say either 
that he is pulling his punches or hit- 
ting too hard, and he is put in any 
event in a very invidious position. He 
has to cross-examine Cabinet colleagues 
he may have been dining with the 
evening before. Those are the two points 

of view. If the issue were put up 

to me to determine, I would come down 
for the latter view. We all know that 
Attorneys-General have done their job 
extremely well in most past cases, and 
1 think that lawyers would see no diffi- 
culty about their continuing to do their 
job well, but I think the public would 
and do, and therefore it would be desir- 
able to follow the latter course. 

1075. I think I interrupted you, be- 

cause you said you had some thoughts 
generally on this matter. You told us 
what you think about the preliminary 
inquiry. Is there anything else you can 
help us on? 1 was distinguishing be- 

tween my general thoughts and my 
thoughts from the point of view of the 
position of journalists who are asked 
to disclose their sources. My general 
thoughts I have fully dealt with. 

1076. What about the journalist’s posi- 
tion? There I feel that before there 

is any call for any action at all, this 
body and indeed the public generally has 
to accept that it is desirable that in- 
formation that is received in confidence 
by a journalist should not generally be 
disclosed ; that is to say, that when a 
journalist objects he is not objecting 
solely — he is of course partly but not 
solely — because he will be put out of 
business once it is known he reveals his 
sources, but also because it is in the 
public interest that he should not be 
required to reveal his sources. There 
is the double motive and plenty of people 
who do good work in the public interest 
are paid for it, and journalists are in 
that position and their professional and 
public interest coincides. That has to 
be accepted. 



The public interest then is that in a 
democracy there is a need for criticism 
of Government as well as for the actual 
processes of government, but that 
criticism could not be carried on except 
on the basis that the Press is allowed 
to publish within reason things that are 
critical of the Government and that the 
information that it gets, it can get con- 
fidentially. 

In short, there is really the same sort 
of need, not the same degree of need, 
but the same sort of need for con- 
fidence in journalists and their sources 
as there is on the other side in the actual 
process of administration of government. 
Everybody knows Government officials 
must be protected in the communications 
they make to each other, to some extent, 
and they must have a privilege ; they 
do, in fact, have an absolute privilege. 
Some people consider their absolute 
privilege goes too far, but that they 
must have some sort of privilege is 
obviously so or they could not do their 
work. I would say from the Press point 
of view that there is the same need, 
otherwise journalists could not do their 
work. They would not get the informa- 
tion which is necessary for them to make 
well-informed criticism, or indeed in the 
public interest to refrain from criticism 
which might be misplaced and might 
make difficulties. 

If this Commission does not accept 
that, then I do not think there is any- 
thing further that I would want to say 
about it, because the essence of the thing 
is of course that it is not a matter of 
protecting journalists’ sources of liveli- 
hood ; that is their affair and a body 
such as yourselves is interested only in 
the public interest. 

But if you accept that it is in the 
public interest that by and large 
journalists should not be expected to 
reveal their sources, then .1 apprehend 
the next question for you is whether 
there is any particular problem in 
Tribunals of Inquiry, or is this merely 
a facet of the general problem that in- 
volves privilege in relation to all sort of 
legal proceedings. If you say that there 
is no particular problem for Tribunals 
of Inquiry here, you may then say there 
is nothing you can usefully do or say 
about it 

l would submit that there is a par- 
ticular problem for Tribunals of Inquiry 
for the reasons that were briefly put in 
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the Press Council’s memorandum. 
Ordinarily the problem does not arise in 
courts. 

In courts you do not have hearsay 
evidence, you do not have this sort of 
thing, whereas when it is a question of 
investigating public scandals or possible 
scandals, experience shows journalists 
are generally brought into it, as they have 
been in most of the important inquiries. 
So I would submit therefore in the 
second place that there is a case for the 
Royal Commission to consider this 
matter as something with which it should 
deal, irrespective of the general law. 

Then, of course, one comes to the 
much more difficult question of how to 
resolve it. I would say to begin with, 
a great deal could be done by the mere 
acceptance that there is a public interest 
in journalists protecting their sources 
which is not to be easily overridden. I 
mean by that that when a question is 
asked, the journalist or the witness — 
it happens in courts as well — will turn 
to the judge and say, “Do I have to 
answer that? ” and the judge says, “ Yes, 

1 am very sorry, but you must”. That 
is what rather seems to happen when 
inquiries are being held and a similar 
question is addressed to the chairman of 
the inquiry. I would at any rate like 
to see as a beginning that that answer 
is not the automatic answer given ; that 
a consideration is at once addressed, 
“ Why do you not want to answer it? ” 
— and then— “Let us consider whether 
this is a mere matter that is peripheral, 
in which case we will not go into it 
further ; or whether it is really some- 
thing, in which case we cannot do our 
job unless we get the answer ”, and if 
necessary l would say an adjournment 
to consider that matter in camera would 
not really so gravely affect the desirable 
publicity of that part of the proceedings 
which has to be put out of court. 

If one gets to that point, I think this 
question, without trying to lay down any 
hard and fast principle, would resolve 
itself as it always does in' courts of law. 
One very rarely has these clashes which 
a judge is not able to resolve within the 
processes of the law. I think it would 
resolve itself if it is dealt with in that 
way. 

1077. Mr. Heywood: Suppose that 

the disclosure of the name of the 
informant is concerned with a matter of 
serious public security. How far would 



you think the journalist ought then to 
be pressed to give his source of in- 
formation? That is a very difficult 

question to answer because you put the 
public interest against the private con- 
science. What I expect would happen 
in the end, and is bound to happen if 
a clash comes, is that if the national 
security is really involved he will be 
pressed and if necessary compulsion will 
be used to make him reveal his sources. 
He must resolve the problem according 
to his private conscience and he may or 
may not feel that he should put the 
national interest in front of his personal 
obligations. I feel personally — I am not 
a journalist — but I feel that there is a 
great deal to be said for the view that 
with any obligation of confidence of that 
sort, it is understood that it has to yield 
to the public interest. Provided I were 
satisfied that national security was really 
involved, I personally would give way. 

I would say that my obligation was 
subject to that, and the other man must 
be expected to understand it ; but it is a 
problem which every person has to solve 
according to his own conscience. 

1078. I think that is really the problem 
that is troubling us. _ I do not think 
anybody on the Commission would want 
a journalist lightly to reveal his sources 
or to give his sources simply because 
somebody on the inquiry would like to 
know. I think we should agree that it 
ought to be a very serious matter. The 
problem is to define where the boundary 
is, but of course even then the decision 
of the journalist personally ^ will settle 

the matter in the end, will it not? 

Yes. I would like to avoid the defini- 
tion by avoiding the clash and T feel 
the clash can be avoided. 

1079. Chairman : I should have 

thought that the clash could be avoided. 
The question will only arise in a very 
small number of cases. 

1080. Lord Goodman : And has 

actually arisen only once in our life- 
time ; there has been no other case. 

1081. Chairman : Take that very rare 
case where the Tribunal have unani- 
mously come to the conclusion that 
the answer to the question is absolutely 
vital to the problem they are consider- 
ing and the journalist, for reasons of 
conscience, says, “ I am very sorry, I do 
not agree, I am not going to tell you ”. 
Now do you think the present system 
should be preserved whereby the matter 
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is reported back to the court, or do you 
think that the Tribunal itself should be 
empowered to deal with it there and 

then? 1 would say that it is better 

that the Tribunal should deal with it 
because it is fully informed of all the 
facts. And I would say that among 
other things, the Tribunal ought to con- 
sider whether it is really going to serve 
any good purpose by sending such a 
man to prison. I think that is better 
done by a body that knows the whole 
circumstances than by simply sending it 
to a new body when all it knows is that 
the man has been guilty of contempt of 
court. 

1082. On a different matter, do you 
think that the evidence ought to be pub- 
lished contemporaneously ; that is to say, 
that the Press should report the sitting 
of the Tribunal from day to day ; or 
that no evidence should be published 

until the findings of the Tribunal? 

X would have a very strong bias in 
favour of the former because I think it 
reduces the value of the public inquiry 
unless the public can follow it from day 
to day. 

1083. If it is a public inquiry the pub- 

lic have a right to be there, through the 
Press, if they cannot get there them- 
selves? Yes. 

1084. Lord Goodman'. On the ques- 
tion of divulging sources, I very much 
like the way you put it if I understood 
it aright, which was that one accepted 
that there was ultimately a legal obli- 
gation to make the revelation, but that 
as a matter of ordinary practice and 

(77a' Witne, 



convention the journalist would not be 
pressed to make it and therefore one 
left it in that position. 

What worries me a little is the current 
agitation for recognition of a right which 
seems to me unacceptable and one that 
was not necessary previously. You have 
had a vigorous free Press for genera- 
tions and no one has ever claimed right 
of immunity from disclosing sources. 
For example, I should have thought it 
would have been a classic absurdity 
during the Pigott Inquiry to require im- 
munity from disclosing the sources of 
the Pigott letters. It seems to me that 
there is some danger to the whole thing 
in making an agitation for a legal right, 
and the matter is best dealt with, as 
you said, by leaving it to common sense 
and discretion that the journalists have 
a special position which the judge or 
Tribunal, in the exercise of its overall 
conduct of the case, should respect. 

Would that be a fair way of putting 
it from your point of view? That you 
are not really asking that there should 
be a change in the law, but that as far 
as possible everyone should fall over 

backwards to avoid a collision? 

That is so. I am not a journalist or 
speaking for my colleagues on the Press 
Council, I am here in a personal 
capacity, but I do not see how any per- 
son in the community, journalist or any- 
one else, can be expected to bo given 
an absolute privilege where issues of 
national security may be at stake. 

1085. Chairman : We are very grateful 
to you, Lord Devlin. Thank you very 
much. 

withdrew.) 



Examination of Witness. 

Sir Dinoi-e Foot, Q.C., M.P. 
Called and Examined 6th July, 1966. 



1086. Chairman; Mr. Solicitor, we are 
very glad to see you here and grateful to 
you for coming to help us. Would you 
like to state your views generally on the 
problems that confront us and then per- 
haps we could ask you some questions 

afterwards? Mr. Chairman, I do not 

know in quite what way I can best assist 
the Commission, but perhaps I should 
say at the outset that I have never 



appeared in this country before a Tri- 
bunal of Inquiry constituted under the 
1921 Act. There is, however, similar 
legislation in nearly all Commonwealth 
countries and I have had the opportunity 
during the last fifteen years or so of 
appearing before certain Commissions of 
Inquiry in the Commonwealth or some- 
times observing the results of such 
inquiries. 
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In 1948 I appeared before the Watson 
Commission in Accra. That was a Com- 
mission set up to examine the causes of 
recent disturbances in what was then the 
Gold Coast and I appeared for certain 
African political leaders, including Dr. 
Danquah and Dr. Nkrumah, who were 
accused in effect, if not in terms, of being 
responsible for those disturbances. 

In 1959 I had a somewhat similar 
assignment. I was briefed to represent 
Dr. Banda and the other leaders of the 
Nyasaland African Congress before the 
Devlin Commission. On that occasion 
the African leaders concerned had been 
accused in terms in a Government White 
Paper of being parties to a massacre plot 
to kill the Governor, the Bishop and all 
the leading Europeans in Nyasaland. 

A little earlier, in 1957 and 1958, I 
had appeared before a Commission of a 
different character, namely the Willink 
Commission, which was set up before 
the achievement of self-government in 
Nigeria to inquire into the fears of the 
minorities in the various regions. 

I also had the opportunity of appear- 
ing in Nigeria in 1960 and 1961 in certain 
proceedings in the Nigerian Courts in 
which we sought and obtained injunc- 
tions to restrain certain Commissions of 
Inquiry from proceeding with their 
work. 

Taken shortly, that has been my pro- 
fessional experience in these matters. 

Looking at it from another angle, I 
have been a Member of Parliament for a 
total of about twenty-two years and so 
from that angle I have had some oppor- 
tunity of observing the system of statu- 
tory tribunals with which this Commis- 
sion is concerned and of Select Commit- 
tees of the House of Commons. 

That is the background. I do not 
know if speaKing from that background, 
I can be of any assistance? 

1087. I am sure you can. Generally 

speaking, Mr. Chairman, I agree with the 
memorandum that has been presented to 
you by the Bar Council. I would, how- 
ever, enter one reservation ; that is to 
their statement that the inquisitorial 
method of inquiry is alien to the English 
concept of law and legal procedure in 
which the adversary system is highly 
developed. 

It is perfectly true that it is in sharp 
contrast with the procedure in courts of 
law, but there is nothing which is really 

84467 



alien to English history or tradition in 
holding an inquiry of an® inquisitorial 
character. It has been done on many, 
many occasions, generally, of course, to 
investigate a naval or military defeat and 
to find out who were the main architects 
of disaster. Secondly, where it has been 
necessary to investigate some public 
scandal, or thirdly, to inquire into an 
alleged miscarriage of justice. 

As regards the first, there is a quota- 
tion (I do not know whether it is familiar 
to the Commission) from Lord John 
Russell. I do not know whether the Com- 
mission have had this already. He was 
speaking in the House when he was 
moving for an inquiry into the conduct 
of the Crimean War and he said, 

“ Inquiry is the proper duty and func- 
tion of the House of Commons. When 
British arms have suffered a reverse, this 
duty has always been performed. Thus, 
when Minorca was lost in 1757, Mr. Fox 
consented to an inquiry. Thus, when 
General Burgoyne capitulated in 1777, 
the House of Commons inquired into the 
causes of the disaster. Thus, when the 
Walcheren Expedition failed in obtaining 
the chief objects of the enterprise, the 
House of Commons inquired. Inquiry is, 
indeed, at the root of the powers of the 
House of Commons. Upon the resull 
of the inquiry must depend the due exer- 
cise of those powers. If from vicious 
organisation the public offices are ill- 
administered, the remedy is better 
organisation. If from delay and con- 
fusion in the execution of orders inquiry 
has arisen, the subordinate officers should 
be removed. If from negligence, incom- 
petency or corruption, the Ministers are 
themselves to blame for the failure which 
has been incurred, the Ministers may, 
according to the nature and degree of 
their fault, be censured or removed or 
punished.” 

I hope that is not wholly irrelevant 
to your inquiry, Mr. Chairman. 

,An example of the first type of inquiry 
is to be found in the Special Commission 
which was set up in October, 1916 to 
investigate the war in the Dardanelles 
and Gallipoli. Other examples are the 
Parnell Commission of 1888 and the 
Marconi Inquiry. 

Thirdly, there is the sort of inquiry 
which was held into a miscarriage of 
justice such as, for example, in the Adolf 
Beck case or more recently in the 
Timothy Evans case. 

G 
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But whichever way you look at it there 
can, I suppose, be no question that the 
power to hold inquiries, even though they 
be of an inquisitorial nature, is an 
essential part of the democratic process 
and it has been so found, I believe, in 
practically every Commonwealth country 
and in the United States and in every 
country with parliamentary or repre- 
sentative government. 

The fact is, of course, that by reason 
of its size, no representative assembly 
itself can satisfactorily undertake an 
inquiry. It is something which must be 
delegated and the only question is what 
form the delegation should take. 

There are really, as it seems to me, 
four kinds of inquiry. There is the 
Parliamentary Select Committee of one 
or other House, or it may be a Joint 
Select Committee of both Houses. 
Secondly, there is the informal inquiry 
where people are appointed to inquire 
into some matter but not given power to 
summon witnesses or administer evidence 
on oath and where witnesses are not 
protected. Thirdly, there is the secret 
inquiry where the report is published but 
not the evidence. One example, . of 
course, was the Denning Inquiry. 
Another was the one to which I want 
to refer in a moment, the Devlin Com- 
mission in Nyasaland. And fourthly, 
there are, of course, Tribunals of Inquiry 
under the 1921 Act. 

I suppose this is really a matter which 
does not need to be argued at all, but 
speaking for myself I would be strongly 
opposed to going back to Select Com- 
mittees of either House of Parliament 
or to Joint Select Committees. I do not 
say there is not scope for such com- 
mittees ; of course there is, when they 
are considering questions of policy. A 
recent example is the committee which 
sat a year or two ago to consider the 
surrender of peerages after the 

Wedgwood Benn case. 

But when it comes to investigating dis- 
puted facts and weighing evidence the 
Select Committee is, I believe, a wholly 
inappropriate tribunal. It is necessarily 
a body of partisans and it is extremely 
difficult for Members of Parliament to 
be detached or impartial in an inquiry 
which involves their own colleagues or 
their political adversaries. 

It is customary in this connection to 
refer to the Marconi Inquiry. That is 



not the only example. There were one 
or two inquiries later on. There was, 
for instance in 1937 the Sandys Inquiry 
to inquire into the Official Secrets Acts. 
If anybody looks up the proceedings of 
that inquiry they will see that the com- 
mittee divided at every stage entirely on 
party lines. 

In earlier years it will be remembered 
that the House of Commons committees 
adjudicated upon disputed election peti- 
tions. That raised the same problem. 
The results were disastrous because the 
members generally voted on party lines 
quite regardless of any evidence that 
might be adduced. Therefore in 1868 
this particular function was delegated to 
the judges who now hear the evidence 
and report their conclusions to the 
Speaker of the House of Commons. 
They are not a court in the established 
sense ; they are exercising a delegated 
parliamentary function. 

I have always regarded the 1921 Act 
as being rather in the same category ; 
the function of inquiry which used to 
be exercised by Select Committees in one 
or other House or in both Houses has 
been delegated in effect to a Tribunal 
under the 1921 Act. So much for Select 
Committees. 

Then you may have, of course, the 
informal inquiry where you may have 
an extremely high-powered committee 
which is appointed but they do not have 
powers to send for witnesses, examine 
them on oath, and as I say, the evidence 
is not protected. There must, of course, 
be scope for inquiries of this sort. 

1088. I think, Mr. Solicitor, if I may 
say so, that we are probably all agreed 
that it is necessary to retain this pro- 
cedure for inquiries into matters of really 
vital importance causing great public 

concern. -Yes. In that case I will 

not pursue it if you are all agreed about 
that. 1 was only going to give an 
example from Nigeria, but it does not 
matter. 

Then I come to something which I 
hope is germane and that is the question 
of secret inquiries and, of course, the 
secret inquiry is held, I suppose, where 
it is thought that witnesses may be 
frightened or intimidated or for some 
other reason are reluctant, to come 
forward. Here 1 have in mind in par- 
ticular the Devlin Commission. For 
security reasons and because of the fear 
of intimidation, what happened was 
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that counsel were allowed to appear, but 
they were only allowed to appear with 
their own clients ; they could address 
the Commission at the end of the day, 
but they were not allowed to see, still 
less to cross-examine, witnesses on the 
other side. 

There were, however, certain features 
of that inquiry which show to my mind 
that it is very rarely when matters of 
any significance are involved a satis- 
factory form of inquiry. 

Firstly, although the African leaders, 
Dr. Banda and his colleagues, were not 
allowed to see their accusers, they had of 
course to be informed of what they had 
to meet. That is to say, of what was 
said against them. The identity of the 
informers was not disclosed, but it really 
was not a difficult matter for anyone 
with sufficient local knowledge to discern 
precisely who they were. 

Secondly, the task of cross-examination 
had to be undertaken either by the 
Chairman himself or by some other 
member of the Commission. In that 
case it was performed by the Chairman, 
Lord Devlin, and as one would expect it 
was carried out with the greatest 
courtesy and fairness. But even so. a 
procedure of that kind does involve the 
Chairman, and it may be the other 
members of the Commission, in descend- 
ing into the arena and fulfilling the roles 
of both judge and counsel. 

Thirdly, there is no means by which 
anybody outside can ascertain how far 
the conclusions of the tribunal are sup- 
ported by the evidence. The difficulties 
which this may create were illustrated 
in the debate which took place on the 
Devlin Report in the House of Com- 
mons. You may remember that the 
Commission had found that the principal 
allegation against Dr. Banda and his 
colleagues — namely, that they had 

engaged in the so-called massacre plot 
— was wholly without foundation. They 
found without any hesitation at all that 
there had been no such plot. 

This was extremely unwelcome to the 
Government of the day because when 
the Commission had been set up, the 
Secretary of State for the Colonies had 
expressed in the House of Commons 
his complete confidence in the accuracy 
of the Governor’s information. More- 
over, at the time of the debate the 
Government wished to justify their 
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action in continuing to detain Dr. Banda 
and his colleagues in prison without 
trial. They therefore put forward and 
carried a resolution in the House 
endorsing only those parts of the report 
which were acceptable to them. I am 
not making any comment on that. I 
am not going to say what I thought of 
this manoeuvre at the time because I 
might be suspected of political bias if 
1 did. But the point 1 want to make 
is that when matters of great public 
interest are involved, it may be most 
important that Parliament and the public 
could see not only the conclusions of 
the tribunal or the commission but the 
evidence upon which those conclusions 
are based. 

I appreciate that there must be occa- 
sions when for security or other reasons 
the evidence has to be withheld, but I 
would have thought those ought to be 
very exceptional occasions. 

Now if I may pass to something else 
and that is the question of criminal pro- 
ceedings. As everyone knows, a special 
problem can arise when, during the 
course of an inquiry, it is alleged that 
some of those concerned have been 
guilty of misconduct which amounts to 
breach of the criminal law. Indeed this 
arose over the Budget Leak Inquiry in 
1936 because, as you will recall, in the 
debate which followed the question was 
raised as to whether Mr. Thomas and 
Sir Alfred Butt had not been guilty of 
breaches of the Official Secrets Acts. 
The Attorney-General of the day was not 
prepared to advise prosecution. Sir 
Stafford Cripps from the Opposition 
benches took precisely a contrary view. 
He thought that there had been, on the 
face of it, a breach of the Acts and that 
proceedings should be instituted. 

There is here a manifest difficulty. If 
there has been a public inquiry which 
attracts widespread publicity, a subse- 
quent criminal trial may be prejudiced. 
If it is of interest to the Commission, 
may I say that I have known this prob- 
lem to arise in very acute form on two 
occasions? 

In 1954, in what was then the Gold 
Coast and is now Ghana, allegations of 
corruption were made against certain 
members of the Government. A Com- 
mission of Inquiry was set up under the 
Chairmanship of Sir Arku Karsah and 
at about the same time criminal proceed- 
ings were instituted against two of the 
G 2 



Printed image digitised by the University of Southampton Library Digitisation Unit 



170 



ROYAL COMMISSION ON TRIBUNALS OF INQUIRY 



junior Ministers involved. The result 
was that the inquiry had to be halted 
at a fairly early stage until the trials had 
been disposed of. 

A similar problem arose about two 
years later in Nigeria. I remember it 
because I represented on two occasions 
the late Mr. Adegoke Adelabu. He 
occupied a dual position. He was at 
one time a Minister in the Federal Gov- 
ernment of Nigeria. He was the leader 
of the opposition in the Western Region 
and he was also the Chairman of the 
Ibadan Town Council. Certain allega- 
tions were made against the way in 
which the affairs of the Council had been 
conducted, and an inquiry was set up. 
The inquiry found in terms that Mr. 
Adelabu had been guilty of taking 
bribes. Thereafter he lost his position 
as a Federal Minister. Irreparable 
damage was done to his political career. 
Later, criminal proceedings were insti- 
tuted. The charges were in substance 
precisely the same as those of which the 
inquiry had found him guilty. But the 
result was wholly different because he 
was acquitted. Indeed, he was acquitted 
by the court, I think without very much 
hesitation, and the matter was much 
more fully gone into at the trial than it 
had been at the inquiry. But you had, 
of course, this anomalous situation that, 
although he was acquitted, nevertheless 
the damage had already been done. 

It does seem to me, Mr. Chairman, 
that there is here a real difficulty. If 
there is evidence against an individual 
of what amounts to a crime, clearly he 
should be tried and indeed he is entitled 
to be tried. There must, of course, be 
first a preliminary inquiry ; secondly, a 
trial, and later maybe an appeal, and if 
the trial is postponed pending the in- 
quiry, all kinds of evidence may be given 
in public which would not be admissible 
at trial. I do not think that there is 
any final answer to this dilemma, but 
the existence of the dilemma does, I 
suggest, support the proposal which is 
contained in paragraph 22 of the Bar 
Council’s memorandum that there should 
be some form of separate preliminary 
investigation. That should be held in 
private and thereafter it would be for 
some authority to decide whether to 
proceed first with the inquiry or with the 
trial. In my view the most appropriate 
authority would clearly be the Attorney- 
General. 



I have no doubt myself, and I sup- 
pose very few people have, that Tri- 
bunals of Inquiry in some form must 
continue but there are, however, two 
changes which I personally would wish 
to see. First, where charges are in effect 
being brought against an individual so 
that the inquiry becomes in reality, if 
not in form, a trial, the charge should 
be formulated after the preliminary in- 
quiry. Secondly, where there is a find- 
ing of misconduct against any indi- 
vidual, there should be a right of appeal. 
It has always seemed to me that the 
absence of such a right is one of the 
main defects in the 1921 Act, because as 
everyone realises the findings of the Tri- 
bunal may be far more serious for the 
persons concerned than even a prison 
sentence. 

I suppose t am the only person 
present, and I imagine one of the few 
witnesses who has appeared before you 
so far, who was present in the House of 
Commons at the time of the Budget 
Inquiry of 1936. I well remember the 
occasion of the debate following the 
report. I went down to the House. 1 
just missed the speech of Mr. Thomas. 
I heard Sir Alfred Butt bitterly com- 
plaining that here was this finding which, 
of course, had brought to an end his 
political career and against this finding 
there was no appeal. Whatever the 
merits of his case may have been I 
think he had reason for complaint. 

I appreciate, of course, what will be 
said ; namely, that a question of law 
can rarely if ever arise when you have 
a Tribunal of Inquiry. That is so. The 
appellate court would need to deal 
almost entirely with questions of fact 
and it might find some difficulty in over- 
ruling the findings of the Tribunal which 
had seen and heard the witnesses. Pre- 
sumably an appellate court would not. 
But I would point out that a compar- 
able appeal does exist in other cases. 
A barrister who is disbarred or sus- 
pended may appeal to the judges. A 
solicitor whose name is removed from 
the roil may appeal to the High Court. 
A doctor — fairly recent legislation — 
whose name is struck off the register 
may appeal to the judicial committee of 
the Privy Council. 

1089. You have a re-hearing then? 

Not necessarily. I think it is done 

partly by affidavit but they can order 
a re-hearing if they wish. I have not 
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been in a case of this sort, but I have 
seen records of some of them. My 
recollection is that it is open to the 
appellant, if he so wishes, to apply to 
call fresh evidence and, of course, affi- 
davits are lodged. 

1090. In the usual case, Mr. Solicitor, 

the appeal is either on law or on the 
inference to be drawn from the facts. 
It might be said of a Tribunal of In- 
quiry, particularly if some adverse find- 
ing is made against A or B, that the 
finding depends entirely upon whom the 
Tribunal believes? Yes. 

1091. Would it be possible to have 
an appeal unless another Tribunal is set 

up to re-hear the evidence? 1 would 

not have thought it was essential that 
there should be a complete re-hearing, 
although, of course, if it were done, 
presumably the appeal tribunal would 
not need to hear over again all the evi- 
dence which had been called before the 
original Tribunal. 

1092. All the relevant evidence. 

All the relevant evidence, I agree. But 
I do not think that it is impossible for 
an appellate tribunal to consider ques- 
tions of fact. I know such a concep- 
tion is rather alien to us in this country. 
There are other Commonwealth coun- 
tries, notably India, where quite 
habitually in criminal appeals, for ex- 
ample, the appellate court does recon- 
sider questions of fact. They do attach 
weight, of course, to the findings of the 
trial judge (there being no jury), but 
nonetheless they do not feel themselves 
bound in the same way that appellate 
courts are bound in this country and 
they tend, not infrequently, to arrive at 
different findings of fact. I have always 
mistrusted the rather sacrosanct view 
that is taken of findings of fact at trial 
courts in this country. 

1093. I am listening to appeals on fact 
almost every other day in the week. 
There is a great difference between find- 
ing of primary fact and finding of infer- 
ence and the only sanctity we attach to 
the finding of the first court, if it can be 
called sanctity, is that we rarely interfere 
with a finding if it depends on “Was 
Jones a liar? ” or “Was Brown a liar? ” 
because we feel we are in no position to 
answer that question. You may have 
an exceptional case where there is some- 
thing that has gone on that shows that 
the finding must be wrong, but it is the 
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very, very exceptional case. Yes. I 

appreciate, of course, that it would be 
very rarely that the appeal would be 
of any avail to the person concerned. 
Nevertheless, I would urge that there 
should be such a right of appeal. 

1094. Lord Goodman : Is there not 
another difficulty, that the Tribunal is 
not arriving at a specific conclusion? It 
may be terribly damaging to the man 
concerned if the Tribunal should in 
quite moderate language say that he 
did not conform with what in their view 
were the highest standards of his pro- 
fession, or something of that kind, but 
surely this is not an appealable con- 
clusion? That might be the ruin of a 
man politically or professionally, but 
you could not appeal against that. The 
Tribunal is investigating. All the appeals 
to which you have referred are cases 
where there is a specific event. A doctor 
is removed from the register ; a solicitor 
is removed from the roll. But all the 
Tribunal does is to pass some comment 
— it may be absolutely damning — but it 
may be in relatively mild terms. Can 
an appellate tribunal ask them to make 
it more mild or eradicate it? Is that a 

possibility? 1 would have thought so. 

There are really two distinct classes of 
case. First of all, you get the class of 
case where there is doubt about fact. 
If you take the Budget Leak Tribunal in 
1936, the whole question was based upon 
whether Mr. Thomas had made a com- 
munication after he knew the contents 
of the Budget to Sir Alfred Butt. It 
all turned upon that and the Tribunal 
drew a certain inference. I do not say 
that it would be very likely in such a 
case although it would be open to an 
appellate tribunal to draw a different 
inference. 

Secondly, of course, there is the more 
frequent class of case which Lord 
Goodman has mentioned, the case 
Where there is a rather less definite 
finding but the person concerned is in 
effect found guilty of some kind of mis- 
behaviour. Even supposing that there is 
no fresh inquiry as to the facts, no fresh 
conclusions to be drawn, I would have 
thought that it might be open to an 
appellate tribunal in those circumstances 
to draw a somewhat different inference ; 
to say, “We do not think that this 
conduct does amount to misbehaviour 
to the extent at any rate that the original 
tribunal have found”. 

G 3 
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I do not want to repeat myself. I 
appreciate it would be rare that such a 
right of appeal could be of very much 
value. 

1095. Chairman : Where would you 

put the appeal? 1 would put it to the 

Judicial Committee, and I would leave 
the form of proceedings to the com- 
mittee itself. As I said, I would not 
have thought it was necessary that there 
should be a complete re-hearing even 
of the relevant evidence, but I would 
have thought that it should be possible 
to lodge affidavits in the same way in 
which it is now done in the medical 

(The W tones 



appeals Privy Council. There might be 
cases, of course, in which an appellant 
might wish to ask for leave to adduce 
fresh evidence. That is something with 
which we have now become familiar in 
the Court of Criminal Appeal and I 
could imagine cases in which it might 
be of value where you are dealing with 
the findings of a Tribunal. 

That, I think, concludes what I have 
to say. 

1096. We are very grateful to you, 

Mr. Solicitor, for coming to help us. 

Thank you very much. 

withdrew.) 



Examination of Witness. 

The Hon. Mr. Justice Scarman, O.B.E. 
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1097. Chairman : We are very grateful 
to you for coming and for your most 
valuable memorandum, which we have 
all read with the greatest interest. Is 
there anything you would like to add? 

Nothing. I would like to answer 

questions, take notes of any further 
requests for information and, if neces- 
sary, I will do my best to get any 
additional information. 

1098. You know that at the moment 

the Tribunal can only go into private 
session when it is thought to be in the 
public interest to do so. I think you 
consider that it should have a wider 
discretion? Yes. 

1099. How wide would you make that 

discretion? 1 would not bind the 

Tribunal. I would leave it to the 
Tribunal to determine the matter for 
itself. I do not think a guide line is 
needed. 

1100. This is the position in India and, 

I think, in Australia, too? Yes. I 

think the most interesting contrast 
between the three countries I chose — 
Canada, India and Australia — is that 
India has chosen to write mandatory 
provisions into its law for the conduct 
of the Tribunals in certain respects for 
the protection of interested persons or 
persons at risk ; whereas Canada and 
Australia, with minor modifications, have 
been content to indicate the sort of 
protections that should be available and 
make them subject to the discretion of 



the Tribunal. 1 think there is a choice to 
be made. 1 do not think it is an easy 
question to make up my mind which is 
the better. I have an opinion, but I 
think it is a difficult question. 

1101. Yes, it is difficult. I suppose it 
makes for more flexibility to have general 
principles stated, rather than rigid rules? 
-“-Yes, it leaves the Tribunal sovereign 
of its inquiry if it is left with guide 
lines only. 

1102. Coming back to this point about 
the discretion of the Tribunal to hold 
sessions in private, you would agree that, 
save in exceptional circumstances, the 

proceedings ought to be public?- 

Very strongly. I believe that should be 
the general rule and should be clearly 
understood to be so. 

1103. Lord Stuart: There may be 

occasions when you have to go into pri- 
vate session for security reasons. 1 

think it is very difficult to think out all 
the occasions before they arise. Security 
is one, and the other- -and this I think is 
itself difficult— is when a person at risk 
requires something to be considered in 
private before he is submitted to what he 
may regard as public exposure. On that, 
re-reading my memorandum of evidence 
today, I think I would like to emphasise 
a point which does emerge, which might 
be considered by you and your col- 
leagues to be of interest. It is the so- 
called preliminary sitting. In New South 
Wales, a preliminary sitting has to be 



Printed image digitised by the University of Southampton Library Digitisation Unit 



EVIDENCE OF MR. JUSTICE SCARMAN 



173 



held and the date for the commencement 
of the working sittings is then 
appointed. X wondered whether it was 
worth suggesting for your consideration 
the possibility of an interlocutory session, 
a session in chambers, before the inquiry 
proper began. By that time most Tri- 
bunals would have a fairly good indica- 
tion and idea as to the persons liable to 
be exposed to risk and, if one could get 
them and their lawyers and the Commis- 
sion’s lawyers or the Attorney-General 
and the Commission round a table in 
private, it might be possible to have a 
very useful discussion at which the main 
lines of the inquiry could be considered 
and, if there were any applications for 
the protection of individuals, perhaps they 
could be considered at that stage. It is 
what we would know as a Summons for 
Directions, but translated into the 
atmosphere of a Tribunal. 

1104. Mr. Hey wood: And you sug- 
gest that people should be present with 

their lawyers? Should be invited, yes, 

so that their views can be heard in 
private. 

1105. Mr. Hey wood: Their views 

about what? They might ask if they 

could see certain statements or if they 
would be entitled to call evidence and the 
moment at which their counsel might 
say something — procedural points on 
which it might be valuable to them to 
have the guidance of the Tribunal. 

1106. Chairman : One line of 

approach is that between the setting-up 
or the Tribunal and the first public hear- 
ing there should be an interval of, say 
two to three weeks, during which all 
the material possible is gathered by the 
Treasury Solicitor. When the various 
statements have been taken, they are 
considered by the Tribunal with the 
Treasury Solicitor and counsel. The 
Tribunal can then lay down the lines 
of the investigation and will also have 
the persons exposed to risk in mind, and 
a rcsum£ of all the evidence against 
any person at risk should be sent to that 
person. And also I think that any person 
at risk should have the right to be legally 
represented. Do you think that pro- 
cedure would meet the point? 1 very 

much like it as a procedure and I would 
certainly support the view that persons at 
risk should have the right to legal repre- 
sentation. It should not be left to the 
discretion of the Tribunal. They should 
have that right. I have doubts as to 
whether it would always be wise to 
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allow persons at risk to have a rdsumd 
of evidence, for the reasons which I think 
are mentioned by one of my correspon- 
dents. I think there are times when it 
may be essential that they should not 
know what is coming. I think it is a 
difficult matter for the Tribunal, but one 
does know what can be done to stop 
holes and divert inquiries by the 
unscrupulous who are determined to do 
so. 

1107. If there is any reason to fear 

that witnesses might be interfered with 
and it is impossible to give a rdsumd 
without giving a clue to their identity, 
that would be a good reason for with- 
holding it? Yes. 

1108. Subject to any such reservations, 
you would agree that anyone at risk 
ought to be warned so that he can be 
prepared to meet the case against him? 
Yes. 

1109. Mr. Hey wood: How far would 
your preliminary investigation go? It 
has been suggested by some witnesses 
that there should be a preliminary in- 
vestigation which might decide almost 
whether there was a true bill against 
people who are likely to be branded in 
a public inquiry. Would you favour a 

method of that kind? No sir, I would 

not. I would favour nothing which 
might in any way trammel or embarrass 
the task of investigation. Basically, sir, 
my view is that the Government of the 
day, or indeed, under our laws, Parlia- 
ment, calls for an inquiry into a matter 
of definite public importance and the 
Tribunal must have things as free as 
possible. I think that persons who are 
likely to be at risk should have the ad- 
vantage of legal representation and the 
rdsumd and should go to the pre- 
liminary investigation, but I do not think 
that the Tribunal should be required to 
say at any stage before it reaches its 
final conclusions whether there is a true 
bill or not against anyone. 

1110. Chairman: Innocent persons 

may have suffered in the past — quasi- 
accused, you might call them — who 
really need not have come in for the 
criticism from the public that they did. 

I can think of one or two instances. 

Yes, so can I. But I think, if there is 
going to be a fearless public inquiry, 
which is what the Act requires, a 
measure of such suffering is to be ex- 
pected. All the Tribunal can do is to 

G 4 
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ensure that they get a resounding vindica- 
tion. I can think of at least one case 
where that occurred. 

1111. Mr. Wade: We were interested 
to see your opinion that, on the whole, 
you do not think it is a good idea for 
the Attorney-General to present the facts 
to the Tribunal, because of course he 
has always done so recently and it has 
become almost part of Holy Writ in this 
country that he should do so. You have 
explained that this does not happen in 
any of the countries you have been 
considering — Australia seems a good ex- 
ample. From what Mr. Justice Mann- 
ing gave you, it seemed categorical that 
that was not thought a good idea in 
Australia. I think we should have to 
break through a good deal of opposi- 
tion to the idea that the Attorney 
ihould not do this, but we might find 
hings more satisfactory if a break was 

nade. 1 believe, sir, that you would, 

ind I know how strong is the view held 
by some that the Attorney-General 
should continue to be the counsel to 
assist the Commission. When one thinks 
how they have in fact conducted Tri- 
bunal proceedings in this country in the 
past, you cannot fault the way they have 
done it, and therefore we are in the 
world of what appears to be good. 
There is no doubt that the Attorney does 
it well, but I think appearances are all- 
important here. 

1112. If one assumes that the class of 
Tribunals of Inquiry concerned with the 
police will no longer appear as a result 
of the new regulations regarding the 
police force, it is almost in the nature of 
things that members of the Government 
will be in the dock and that seems the 
big objection to the Attorney-General. 
Yes. 

1113. Do you think that counsel 
briefed by the Tribunal would be able 
to undertake a large part of the running 
of the inquiry? How much of the in- 
quisitorial part of the proceedings could 
be taken off the shoulders of the 
Tribunal itself? Could it well be re- 
served to counsel to be in charge of all 
the case with the Treasury Solicitor? 

My view is that it could. It is not 

a perfect analogy, but nevertheless the 
experience of other bodies, such as com- 
missions of inquiry into aircraft acci- 
dents, is valuable. When I was at the 



Bar, I was engaged as counsel in one 
or other capacity in every aircraft acci- 
dent inquiry from the loss of the Star 
Tiger down to the most recent one just 
before I was made a judge. The theory 
of the Crown representation in these in- 
quiries was that the Attorney-General 
appeared to assist the Commission. In 
fact, the Attorney played very little part 
in most of them, although Sir Hartley 
Shawcross played a very big part in the 
Star Tiger inquiry. It was left almost 
entirely to counsel expert in scientific 
matters, not to the law officers, but very 
good counsel practising at the Patent 
Bar. They had of course the assistance 
of the Treasury Solicitor. This is vital. 
You have got to have him as the fact- 
finding agency. I have always thought 
those inquiries very successful and they 
were able to operate without the fre- 
quent presence of the Attorney-General, 
although he was in attendance if 
necessary. 

1114. Mr. Heywood: Do they have 
any rules of procedure formulated for 

them, or anything on paper? Well, 

there are rules. You will find them con- 
veniently set out in Beaumont & Shaw- 
cross on Air Law. I have not got them 
in my mind ai present, I am afraid. The 
most famous was the Comet inquiry, 
where the Attorney-General was indeed 
concerned and where the tribunal indi- 
cated the lines on which it was going to 
conduct the investigation and the matters 
they wanted examined. This was largely 
concerned with scientific matters and 
Lord Cohen, for instance, was flanked 
by two scientists and he was constantly 
being primed by them on metallurgical 
questions and similar things and he would 
then put them to the witnesses. It did 
not seem to me that there was any need 
for the influence or prestige of the 
Attorney-General, although he was there. 

1115. Right at the end of your paper 

you touch on the question of whether the 
1021 Act really gives enough guidance. 
You say that it might well be better to 
try to draw up some sort of general code, 
though it might help to make it subject 
to the Tribunal's own discretion so that 
they remain sovereign in their own in- 
quiry. This is my view. I would ad- 

vocate guide lines governing these in- 
quiries being introduced into the Act, 
but subject to the discretion of the Tri- 
bunal to over-ride them or to take a 
different line. 



Printed image digitised by the University of Southampton Library Digitisation Unit 



EVIDENCE OF MR. JUSTICE SCARMAN 



175 



1116. Chairman: Would it be possible 
to lay down general principles in the 
Act or would it be better to do it in the 
report of the Commission. There are 
difficulties about laying down principles 
in the Act and that also raises the possi- 
bility of application being made for a 

prerogative writ. Yes. But if one 

considers the possibility of some form of 
control over the proceedings of the in- 
quiry, it would not be very helpful to 
have the remarks contained in your re- 
port. They would have to be in the 
statute. 

1117. If it were in the statute, you 
would get control by the courts and on 
the whole I am very much in favour of 
them being controlled by the courts, but 
l am not sure whether that applies to a 

Tribunal of this sort? 1 would believe 

it healthier for the law to take the risk 
and, if there are principles to be followed 
subject to the discretion of the Tribunal, 
state them boldly in the Act. I do not 
think there has been trouble in Australia 
or Canada, although of course the 
Ontarian rule is a very odd one. 

1118. Yes, that is a rule for controlling 
ultra vires action rather than the right 
of appeal. It is a power to stop Tri- 
bunals if they seem to be going outside 

their mandate. 1 would think that the 

Tribunal’s finding, when it is eventually 
reached, must be final and not subject to 
appeal. 

1119. One thing I would like to ask 

is what you think about legal aid? I 
am wondering whether it would not be 
possible to give the Tribunal the same 
powers as a judge has in a criminal case. 
You might get someone very heavily 
involved without the means to be repre- 
sented legally. That idea had not 

occurred to me, but I like it. I am sure 
that you would have to do it that way 
and that you could not force the existing 
legal aid regulations and scheme into the 
service of Tribunals. 

1120. I do not see any reason why it 
should not be investigated why that 
power should not be given to Tribunals, 

do you? 1 do not, sir. I like the idea 

very much. 

1121. To whom would you give the 

right to be legally represented? In 

advance of the situation arising, it is 
very difficult to be certain. The Austra- 
lians say someone who is interested. The 
Canadians have really a very clear defini- 
tion. They divide them into those with 
a right and those whom the Tribunal may 



allow to be represented ; I would think 
that there was something to be learnt 
from the Canadian rules. Rule 4 of the 
Central Commissions of Inquiry (Pro- 
cedure) Rules 1960 provides, in respect 
of persons likely to be prejudicially 
affected, that 

“ If at any stage of the inquiry, the 
Commission — 

{a) considers it necessary to inquire 
into the conduct of any person ; 
or 

(b) is of the opinion that the reputa- 
tion of any person is likely to be 
prejudicially affected by the in- 
quiry, 

the Commission shall give to that 
person a reasonable opportunity of 
being heard in the inquiry and to pro- 
duce evidence in his defence.” 

And Rule 5, which deals with the right 
of cross-examination and representation, 
that 

“ . . . every person referred to in Rule 
4 and with the permission of the Com- 
mission . . . 

(a) may cross-examine a witness 
other than a witness produced by 
it or him ; 

( b ) may address the court ; and 

(c) may be represented before the 
Commissioner by a legal practi- 
tioner or, with the consent of 
the Commission, by any other 
person.” 

In this connection I would think that 
the Indians were probably right to say 
“ those whose conduct the Tribunal con- 
siders it necessary to inquire into 

1122. “If at any stage of the inquiry, 
the Commission ... is of the opinion 
that the reputation of any person is 
likely to be prejudicially affected by the 
inquiry, the Commission shall give to 
that person a reasonable opportunity of 
being heard in the inquiry and to pro- 
duce evidence in his defence.” I have 
a feeling that the witness ought to be 
called by the Commission, but it would 
be enough for any individual against 
whom an imputation had been made to 
say “ I would like so and so ”, and the 
Commission should then call that person. 

1 see that Canada says that the 

Commissioners may allow any persons 
whose conduct is being investigated to 
be represented. I think it is almost 
unthinkable that a Tribunal appointed 
in this country would refuse. 
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1123. Mr. Wade: The Canadian pro- 
vision is particularly strong. Yes. 

Of course, they get into trouble with 
Section 13 of their statute, which is 
badly drafted. The troubles are well 
described and I have set them out in 
the memorandum, but I do not think 
there is any danger of our falling into 
that trap. 

1124. Lord Stuart: Have these pro- 
cedures grown out of our 1921 Act, or 

are they quite separate? 1 am sure 

that the 1921 Act was considered by all 
these countries, but I do not think it 
would be right to regard it as the basis 
of any of their provisions. Of course, 
in each case there is a federal aspect to 
their legislation as they have to organise 
provinces and states in Canada and in 
Australia and even also in India. They 
have certainly looked at our Act, but I 
do not think you could say any of their 
provisions was based on our Act. 1 
did have a look at the United States 
picture and, with respect, I came to the 
conclusion that their “ set-up ” was so 
different from ours that there was not 
much to be learnt, but no doubt you 
have had better help on that than I can 
give. 

1125. Mr. Wade: Perhaps the salient 
difference is that it is a more or less 
whole-time industry in America, whereas 
here it is in a sense a disaster, not 
a part of every-day life, so the approach 

is presumably quite different. 1 

should have thought that they must have 
developed an adequate code for the pro- 
tection of the individual. You might 
pick up some tips on that. 

1126. Chairman: They have a pro- 
cedure (which is being urged on us) 
which is to go over the whole inquiry 
behind closed doors and then hold a 
public session and go over it again with 
the witnesses represented and the tele- 
vision and full publicity. This is so 
as to be able to rule out people against 
whom baseless charges have been made 
and never bring them into the public 
eye.— — I remember Juvenal saying 
something about stale cabbage: I think 
this would be stale cabbage. 

1127. Mr. Hey wood : Does your 

knowledge of Canada, India and 
Australia enable you to say whether 
the decisions and pronouncements of 
tribunals of inquiry have commanded the 
same measure of public acceptance as 



the reports of Tribunals have met with 

in this country? This is an 

embarrassing question to answer and 
perhaps the fairest way to answer and 
the kindest is to say that in Australia 
they have commanded tremendous public 
confidence. Of course, sir, to a lawyer, 
Australia is a very remarkable country, 
very remarkable indeed. 

1128. Mr. Wiule: There was some 
most interesting material in the memo- 
randum about self-incrimination and the 
use of criminating matter in other pro- 
ceedings. It seems strange that this point 
has never arisen. Nobody has ever re- 
fused to give evidence, nor, as far as I 
know, has any of the evidence been used 
for a prosecution, though of course pro- 
ceedings have been brought for defama- 
tion. But there are countries where this 
plays a prominent part, especially the 
United States. Should we provide some- 
thing about this topic for future Tri- 
bunals in this country?— It is my 
opinion that you should. 

1129. Then I think we shall be very 
much helped by the material here. 

1130. Chairman: It will make it easier 

for people to come forward? Yes. 

1131. Would you agree that what 
ought to be protected is the answer or 
the statement being used in evidence 
against the person who made it? Would 
you think that immunity ought to go 
further than that and provide in effect 
that the material which comes to light 
during the inquiry as a result of the 

statement shall not be made use of? 

I believe you should go the whole way. 

1132. The difficulty there is that the 
man will make answers when he is in the 
witness box and will bring in as much 
as he can, and it could happen that 
he is going to be charged and that 
material that was already known to the 
authorities will not be able to be used. 

1 think I have said in my personal 

remarks at the end of the paper that, 
when the decision is taken in our country 
to set up a Tribunal, really the decision 
has been taken to abandon any idea of 
prosecuting. I believe that is the way 
to help the investigation. You can then 
go the full length in making the inquiry 
utterly fearless. 

1133. So it is almost in the interests 
of the person who is being examined to 

bring in everything he can. Hence 

the Indian precaution I looked at. 
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1134. If a man is going to be ex- 
amined by his own counsel, how would 

you treat those answers? 1 think it 

would be right to make it clear that, 
when he is being examined by his own 
counsel, he is protected only in respect 
of those answers relevant to the terms 
of reference of the Tribunal. 

1135. It is very difficult to determine 
what those would be. I wonder if it 
would not be enough if he had im- 
munity only for the answers to the ques- 
tions put to him at the direction of the 
Tribunal ; that is, you could not say 
subsequently, “Didn’t you say so and 

so? ” about those answers. You 

might want him to produce books, docu- 
ments, real evidence of various sorts, and 
not all these might be forthcoming unless 
it was all privileged. Again, I think 
that in the balance that has to be struck, 
it must be done in favour of the inquiry 
and, if that means the suspect escaping 
justice, he does so because it is the in- 
vestigation that matters, and he will have 
all the public obloquy which, at any 
rate for those in high position, is punish- 
ment enough. 



1136. Lord Stuart: I apologise for 

going back to a previous point. On the 
question of the Attorney-General con- 
ducting the investigation, the witness has 
expressed an opinion that he is against 
having him. But would he rule him 
out in all cases? If the Attorney-General 
has stated & wish to investigate, is there 
any over-riding reason why he should 
not? Do you think he could if he ex- 
pressed a strong view? On balance, 

I would rule him out. I would like 
counsel to conduct the investigation with 
the Treasury Solicitor and to be respon- 
sible to the Tribunal. It is an inquisition 
and the Tribunal should be in sole 
command. 

1137. Thank you. We are very grate- 
ful for a very interesting paper and for 

all your work. Not only myself, sir, 

but all those who worked with me and 
my correspondents in the other countries. 
It is they who should be thanked. 

1138. Chairman : We are very grateful 
to them and especially grateful to you. 
Thank you. 



(The Witness withdrew.) 



Examination of Witness. 

Sir E. Milner Holland, K.C.V.O., C.B.E., Q.C. 
Called and Examined 12 th July, 1966. 



1139. Chairman: Thank you very 

much for coming here and helping us 
with our problems. Would you care to 
give us your views generally about the 
matter and then let us ask you some 

questions? Yes. I do not know 

whether, as you have seen so many wit- 
nesses, I can do much. My only claim 
to fame is that I have been a member of 
two Tribunals, the Bank Rate Tribunal 
and the Vassall Tribunal. In both I 
confess I was troubled by the possible 
effect on people of total innocence, and 
by everything being started quickly and 
without any opportunity for people 
against whom accusations had been made 
to consider them before appearing to 
defend themselves. I have seen the 
written memorandum of evidence put in 
by the Bar Council and I agree with it. 
Some of it is very elaborate, but the 
two-tier idea seems workable and I am 
convinced that it is desirable to have an 
examination stage during which the 



material is sieved in private and, where 
appropriate, specific charges are formu- 
lated — not exactly as charges, but specific 
complaints are formulated — and given to 
the persons concerned, and from that 
time on the inquiry must be in public. 

1140. The Bar Council in that part of 
their memorandum are really suggesting 
that there might be two hearings ; one 
in private, and one in public if the private 
hearing reveals any material worth in- 
vestigating publicly. Of course, there 
are difficulties about that, because if you 
find that there is nothing to investigate 
and rumours are flying round about X, 
even if X is in the clear it is doubtful 
whether the public will be satisfied. If 
you come to the conclusion that there 
is something to answer, on the other 
hand, you waste time and you may be 
prejudicing X because, as soon as there 
is an inquiry in public, everybody 
thinks that there is something in it. 
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What would you think about this as a 
formula? Suppose you had no sitting 
in public until, say, two or three weeks 
after the Tribunal was appointed. In 
the meantime, the Treasury Solicitor, 
under the direction of the Tribunal, 
pursues lines of inquiry and collects a 
great deal of material which the Tribunal 
can then consider with counsel and 
decide (of course provisionally) on the 
lines of the investigation, the people 
under suspicion, and particularly what 
the allegations are against the various 
persons concerned ; and at that stage give 
each person who may be hurt a rdsumd 
of the evidence against him and an 
opportunity of considering it with their 
legal advisers ; and then have the public 

inquiry. What you are now saying is, 

of course, to some extent what does 
happen ; that is to say, the Treasury 
Solicitor gets a mass of material together 
and shows it privately to the Tribunal, 
who do have control and direct how to 
use this material. It is difficult to charge 
one’s memory, but I suspect that there 
have been cases in which a line has been 
thrown out as not being worth present- 
ing. What I am troubled about is con- 
flicting requirements. 1 accept that there 
must be a proper public inquiry, but 
what seems to be in conflict with Tri- 
bunal procedure is what is always re- 
garded as the right of the subject to 
proper notice and time. I am sure you 
have been giving a great deal of thought 
to this and others must have said this. 
My only point is to stress this difficulty, 
but how best to overcome it, I do not 
know. I am sceptical about the argu- 
ment that, in a matter of public import- 
ance, speed is everything. I do not 
accept this. Justice is the paramount 
consideration and when there is some- 
times a tremendous public inquiry about 
something that has been blown up 
beyond its true proportions, a little delay 
may take some of the steam out of 
it and reduce it to its proper proportions. 

1141. It is very interesting to hear you 
say that. My impression is that there has 
sometimes been a tremendous rush and 
injustices might be done. Do you think 
that in the Vassall Tribunal or the Bank 
Rate Tribunal it would have been very 
serious if there had been a delay of three 

or four weeks? No. Politically there 

may have been reasons for haste, but as 
an individual I cannot see that it was 
all that important to clear those cases up 
at speed. I really only want specifically 



to be on record as saying that I think 
that in any procedure of this kind it is 
paramount that somebody against whom 
some accusation is to be made should be 
made aware of it and be given an oppor- 
tunity to prepare what he wants to say. 
With this type of inquiry you get a 
lot of rumours which are damaging in 
themselves. For instance, as I seem to 
remember, in the Bank Rate Inquiry 
the case was opened very high against 
Keswick. Whether he knew that there 
was going to be this particular charge 
made, I do not know. And of course 
there was some remarkable coincidence 
in the case which could make a suspicious 
person think he had broken the rules 
which it was his duty to keep. But the 
defence came rather late, at a time when 
public interest had fizzled out. 

1 142. In that connection, do you think 
it is a good suggestion that counsel for 
anyone in this position should have a 
right to make a short speech after the 
opening? You say that sometimes a case 
is opened and he does not get a chance 
of saying anything at all for three weeks. 
It may be he will want to sit tight, but 
a short statement might be an advantage. 

My only hesitation is that he would 

hardly be in a better position than some- 
one who is accused. The prosecution 
will open the case against you as high 
as they wish. 

1143. Mr. Wade: Some more or less 
responsible person has, in a criminal case, 
been into the facts and decided whether 
there is a case to be answered, whereas 
in a Tribunal you may get suspected and 
there is nobody to say whether there 
really is a true bill against you. One 
feels that much more irresponsible things 
may get taken up and it is much harder 

on those involved. Things sometimes 

get tossed up in the middle of the pro- 
ceedings. In ' the Vassall case, for in- 
stance, I shudder to think what would 
have happened if it had all been public 
and a lot of the proceedings had not 
had to be In camera for security reasons, 
and there had not been that purely inci- 
dental protection. There was just the 
atmosphere in which wild accusations can 
be made ; it is almost impossible to 
prevent lhat happening. The attitude I 
detect behind Professor Wade’s question 
seems to reinforce the argument for a 
two-tier arrangement, with the Tribunal 
first of all sifting all the material and 
directing what should be publicly investi- 
gated. I dare say the public would say 
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this was whitewashing, but they will say 
that anyway. It is the only way I can 
see which would produce anything like 
a fair result. One could then throw out 
all the rubbish. 

1144. There is no way of stopping a 
witness under cross-examination making 

a diabolical charge. No, but that is 

a risk we all run. 

1145. Lord Stuart: Perhaps the diffi- 
culty arises from the word “ urgent ” in 
the 1921 Act. Of course, if you are not 
going to get justice because of the 
urgency, then I agree that more time 

should be taken. There are cases of 

course when speed is essential, but when 
you have an inquiry about the Bank 
Rate, say, or whether anybody ought to 
have spotted what Vassall was doing, it 
is an urgent matter in one sense, but not 
in point of time. Justice comes before 
speed. 

1146. Chairman: What do you think 

about the Attorney-General representing 
the Tribunal? 1 think it is embarras- 

sing. I did not hear Hartley Shawcross 
do it, but I believed he managed it very 
well in the Lynskey Tribunal. I do not 
think it was a success in either of mine. 
There is a strong constitutional explan- 
ation justifying the employment of the 
Attorney-General, and some still take 
that view ; but almost inevitably there is 
a difficulty from the political angle. I 
should think a prosecution brief given 
to someone plainly outside the political 
arena would be the best thing. 

1147. There is some question as to 
whether Tribunals should be represented 
by counsel other than the Attorney- 
General ; and if so whether counsel 
should be nominated by it or by the 

Attorney-General. 1 have no strong 

view. Nominations by the Attorney- 
General are part of the regular practice 
when one is appearing for the Crown. 
I should have thought it appropriate for 
the Attorney-General to nominate. 

1148. Would you have anything 

against the Triunal nominating? No 

I would not. I cannot say I feel very 
strongly. It would not embarrass the 
Tribunal, assuming it was composed of 
judges and barristers. It would not pre- 
sent any practical difficulties for them 
to say, “We would like Mr. So and 
so ”. The only trouble might be if one 
had to wait until it met before it did 
so ; if it was a large affair, some people 



might not be available. But I do not 
see any real practical objection to the 
Tribunal nominating and again, realising 
that the public sometimes misunder- 
stands these things, it might remove any 
thought that the Attorney-General as a 
member of the Government had ap- 
pointed a stooge. It is very difficult to 
disassociate the Attorney-General from 
his position as a member of the Gov- 
ernment and see him exclusively as an 
officer of the Crown. 

1149. Very difficult for the man in 

the street, but not for us. Perfectly 

easy for us, but I think it gives rise to 
some difficulty. It did in the course of 
the Lynskey Tribunal and in the course 
of the Bank Rate Tribunal because the 
Attorney of the day was attacked for 
his over-strong cross-examination and I 
could see that that criticism could well 
have been made, speaking for myself. 

1150. Mr. Wade: In your Tribunals, 
how far did the Tribunal itself direct 
how the inquiry was to go and what do 
you think is the best possible arrange- 
ment? Do you think it should direc t 

the prosecution? We did in fact ex 

ercise very considerable control, pai 
ticularly in the Vassall Tribunal, over 
the method and the timing and how we 
wanted it presented, without any inter- 
fering with the facts ; and we threw out 
some rubbish. We exercised some con- 
trol over the Treasury Solicitor, who 
attended on us and asked how we wanted 
to proceed. There was nobody else but 
the Tribunal to do this. The Treasury 
Solicitor could have taken his own 
course, but we in fact exercised control, 
which was obviously necessary because 
we had to review the events of many 
years and decide from the security point 
of view what we could hear in public 
and what not. I have heard a suggestion 
that there might be an investigation 
branch of the Treasury created to in- 
vestigate all sorts of things when asked 
by the Government, which would be the 
nucleus for any particular inquiry and 
would operate as an independent branch 
of the executive. That might be prac- 
tical, but I should think it a little 
theoretical Then of course there would 
be a service for the purpose of present- 
ing these facts to Tribunals when ap- 
pointed, Subject to whether that is 
practical, I do not see how else these are 
to be presented. I do not think it fair 
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to ask counsel or the Tribunal. This 
is an inquisitorial procedure and the 
Tribunal should have a firm grasp of 
the proceedings: provided it is carefully 
selected, I should not worry too much. 

1151. Mr. Wade : Are there any im- 
provements that you think could be 

made? The only thing is the point 

I made originally. In both cases where 
I was concerned I was horrified by the 
publicity given to the activities of par- 
ticular people before the evidence had 
been examined at all and before they 
had had any opportunity of considering 
what was said against them. I think 

(The Witnt 



that urgency ought to give way in some 
way to this requirement of justice. 

1152. Lord Stuart: You feel that wit- 
nesses suffered? 1 do indeed. This 

is inevitable to some extent, but I think 
there could be improvement. I accept 
that of course this sort of thing must 
happen when we get a big public 
scandal. I suppose the procedure is 
necessary and is probably the only thing 
that can be devksed, but it needs 
modifying. 

1153. Chairman : We are very grate- 

ful to you for coming and for all your 
help. Thank you. 

withdrew.) 



Examination of Witness. 

The Rt. Hon. Lord Morris of Borth-y-Gust, C.B.E., M.C. 
Called and Examined 2 5th July, 1966. 



1154. Chairman \ We are very grateful 
to you, Lord Morris, for coming here 
to help us. We should very much like 
to have your views broadly on those 
topics that confront us, and then per- 
haps we may ask you questions after- 
wards. Thank you, Lord Justice 

Salmon. I. would be very happy to 
comply with that direction. I feel that 
at this stage of your inquiry it must be 
very difficult to say anything that is very 
new. But possibly I may just, in the 
first place, state the views that I hold 
in regard to the main questions that 
you are considering. 1 have just made 
a note of my views, and they are very 
shortly expressed. 

First, in regard to the general question 
as to whether the machinery for 
appointing Tribunals of Inquiry should 
be retained, my opinion is that such 
machinery should be retained. I am of 
this opinion although I consider that 
inherent in the procedure of Tribunals 
of Inquiry arc many unfortunate 
features. I do regard these features, 
however, as inevitably involved in the 
procedure, and therefore as being largely 
unavoidable. The problem is, I think, 
to devise any ways to minimise them. 

The disadvantages are, of course, well 
known. Tho.se who have appeared as 
counsel before a Tribunal of Inquiry 
will have been fully conscious of them, 
in a case in the law courts there will 



either be a plaintiff and defendant or a 
prosecutor and an accused. This will 
not be so where there is a Tribunal of 
Inquiry. Before a Tribunal of Inquiry, 
counsel who is representing someone 
whose name is involved in the matter 
being investigated will so often be saying, 
“ Who is saying what about my client? 
What is the case, if any, that I have to 
meet? If my client is to be cross- 
examined to test his story, will the mem- 
bers of the Tribunal themselves be doing 
this? At the end of the inquiry there 
may be findings that seriously reflect on 
a person. Evidence not admissible in a 
court of law may have been received. 
There can be no appeal ; there may be 
no way of testing the matter further. 
And Mr. Chairman, l have very much 
in mind the words that were used in the 
report in 1936 of the Tribunal of Inquiry 
which then sat, and the difficulties to 
which I have referred were pointedly 
expressed by the Tribunal themselves in 
that report. I have no doubt, sir, you 
have the words very well in mind. May 
I just refer to one or two passages. 
The Tribunal then said: 

“As a result of our inquiries we 
have come to certain conclusions in 
which we are all agreed, and which we 
will set out, together with our reasons, 
in due course ; but before doing so 
there are certain observations which 
we desire to make arising from the 
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nature of the inquiry and the pro- 
cedure which we have felt ourselves 
obliged to adopt as a result of the 
task imposed on us,” 

Then they refer to the procedure in an 
ordinary criminal case, and so on. Then 
they go on: 

“ In the case of an inquiry such as 
that on which we have been engaged, 
there is no prosecutor. Such evidence 
as the Treasury Solicitor has been able 
to obtain or as the tribunal has 
thought to permit or require has been 
furnished, but the testing of the 
witnesses’ stories by way of cross- 
examination or otherwise has neces- 
sarily been undertaken by the members 
of the tribunal themselves, with the 
resultant possibility of creating the 
impression that they were from the 
start hostile to some of the witnesses 
who appeared before them. A further 
difficulty of the methods adopted is 
that there were no accused, and there 
was no definite charge. In some cases 
therefore it happened that persons 
whose conduct was the subject of the 
closest scrutiny were not represented 
before the tribunal, until some days 
had elapsed, and in all cases those who 
appeared to represent such persons 
were hampered by the inability to 
object to the observations or evidence 
in the nature of hearsay, and prevented 
from presenting the case of their clients 
in the manner in which they would 
ordinarily have presented it before a 
court of law in this country.” 

Then they go on to say that the members 
of the tribunal: 

“. . . while feeling constrained to 
adopt the procedure outlined have felt 
the difficulty of the situation.” 

Sir, I have referred to that because 
it was said in the year 1936, and I am 
conscious’ that in inquiries since that 
date much benefit has been gained as a 
result of the experience in that Tribunal. 
And I refer to that also in order to say 
that my opinion to the effect that it is 
still necessary to have the machinery 
is an opinion that I formed, though 
very conscious of the disadvantages of 
the machinery. I still feel, therefore, 
that the procedure should be retained. 
There may be situations where there is 
serious public concern as to whether 
there has been some irregular conduct 
or some form of malpractice. Public 



confidence may have been shaken by 
reason of persistent rumours suggesting 
that the normal proprieties in the con- 
duct of public affairs have not been 
followed. In such situations it may well 
be that fairly speedy action is desirable, 
and that no other course is reasonably 
possible than that of appointing a 
Tribunal of Inquiry. 

I would make this reservation. If the 
facts are such that there seems a real 
possibility that any person or persons 
may have committed a criminal offence, 
then I would think there should be no 
Tribunal and it should be for the 
Director of Public Prosecutions to make 
all proper inquiries with a view to decid- 
ing whether or not there is evidence 
available upon which any proceedings 
should be instituted. 

As to the conduct of an inquiry before 
a Tribunal, I would think it desirable 
that, to the greatest extent possible, the 
role of the members of the Tribunal 
should be that of deciding and adjudicat- 
ing rather than that of being accusers 
of any one. The members must, oi 
course, probe, test and inquire, and also 
they must prescribe and initiate the mat- 
ters of further or fuller exploration. 
But as it is for them to arrive at con- 
clusions, they should, in my view, as 
far as possible, be free from the neces- 
sity of themselves conducting cross- 
examinations, and they should have the 
greatest help possible in the probing 
processes. This help should, I think, be 
given by the Attorney-General and by 
those whom he appoints to help him 
and those whom he can direct. I would 
have confidence that any Attorney- 
General would discharge this duty as a 
public duty and as a duty undertaken in 
the public interest and on behalf of 
the public as a whole. I would have 
confidence that any Attorney-General 
would regard the duty as being one to 
search for the truth and to pursue with 
constancy and if necessary relentlessly 
the aim of arriving at the truth, and 
he would require and direct the most 
searching inquiries. If in any situation 
any Attorney-General felt that it would 
be best for him to delegate or to appoint 
others to control inquiries or to appear, 
then that Attorney-General would so 
decide. 

Lastly, I think a difficult question is 
whether the hearings before a Tribunal 
should be in public. On the whole I 
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favour this. There will only be a 
Tribunal if some matter of real public 
importance is involved. Parliament 
would only resolve to have a Tribunal — 
and I favour the retention of the system 
of having a resolution of both Houses of 
Parliament— if it was thought that the 
occasion demanded the holding of a 
Tribunal ; and if Parliament so thought, 
then in my view the advantages of a 
hearing in public slightly outweigh the 
disadvantages. 1 think, however, the 
Tribunal could well hold preliminary 
meetings in private before any evidence 
was taken. At these meetings there 
could be the authorisations as to repre- 
sentation, and the Tribunal could give 
direotions or indications as to what 
persons ought to be seen, what state- 
ments and documents obtained, and as 
to the lines of investigation that should 
be pursued with a view to hearing 
evidence later. There would be no need 
for the public to know at that stage all 
that was then said, either by members 
of the Tribunal or by anyone else. 1 
would also favour some alteration of 
the wording of Section 2 (a) which, 
while retaining a general direction to 
the effect that the hearing should be in 
public, would give a measure of dis- 
cretion to the Tribunal which would 
cover not only security matters but 
would enable them to hear evidence in 
private if, in their opinion, the ascer- 
tainment of the truth would, by their 
so doing, be facilitated, or possibly to 
give directions that certain matters 
should not be reported. If evidence 
were given in private, the Tribunal could 
decide whether or not it should be 
received on the basis that it would be 
published, or be made available when 
the Tribunal reported. 

Those, sir, are the views that in 
general I have formed on the main 
matters that I think you are empowered 
to consider. 

1155. Lord Stuart : I have one ques- 
tion which I do not think Lord Morris 
touched on. Do you think legal aid 
should be available in all cases— I mean 
where the witness is financially in need 
of help — or would you rule out certain 
cases where the witness is in danger of 

being accused of some specific act? 

I think in general I would favour having 
legal aid. In general I would favour 
the procedure that I think was recently 
adopted in one case of ensuring that 



those who are present in order to dis- 
charge a public duty— i.e. that of trying 
to ascertain the truth in the interests of 
the public to the greatest extent possible 
—should not be out of pocket. I think 
the public should bear the expense of 
what is really the discharge of a public 
duty on their part. 

1156. Chairman’. Do you think Tri- 
bunals should have statutory power to 

award costs, at their discretion? 

When you say “ award costs ”, do you 
mean direct that some individual should 
pay costs to another? 

1157. I mean should they award that 
anybody who has been represented 
should be able to recover their costs 

out of public funds. 1 think out of 

public funds, but I doubt whether there 
ought to be a power to direct that Mr. A 
should pay Mr. B’s costs. 

1158. I was not intending to suggest 

that, but to pay costs out of public 
funds. At the moment all the Tribunal 
can do, as you know, is to make a re- 
commendation that some ex gratia pay- 
ment may be made. Yes,. I would, 

sir, favour giving the Tribunal discre- 
tion to make an order. 

1159. If someone came within the 
legal aid financial limits, would you 
give the Tribunal the power to order 

that? Yes, I think I would. I take it 

that there would not be any overlap with 
any other procedure. 

1160. Something like the criminal pro- 

cedure where it is done by direction of 
the court? Yes, I would favour that. 

1161. Lord Stuart: May I ask one 
short further question? In answering 
my previous question, you did 1 think 
say you favoured the Attorney-General 
carrying out the investigation. I wanted 
to ask you whether, while you and all 
the legal profession no doubt will agree 
that the Attorney-General can be free 
from any sort of bias, there is a danger 
that the Attorney-General might be re- 
garded by the public as being a mem- 
ber of the Government and as being pos- 
sibly biased one way or the other? Or 
might there possibly be embarrassment 
with regard to colleagues of his, who 
have appeared in so many of these 
cases?— — Yes, Lord Stuart ; I think 
there would be on occasions a fear that 
some members of the public might have 
that thought, and I would hope that if 
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an Attorney-General felt that that was 
a serious consideration in a particular 
case, he would decide that it was better 
that somebody other than himself should 
take the leading part. I think the view 
I was expressing was that I, for my 
part, would have confidence in any 
Attorney-General in this country, be- 
cause I think the training of an Attorney- 
General and the tradition of the office 
are such that he would put the public 
duty before all else, and he personally 
would not have any embarrassment. But 
if he did think that there would be 
embarrassment I would hope that he 
would give effect to that thought ; and 
again if he felt that there was a serious 
risk that members of the public would 
think that it was undesirable that he 
should appear, that he would act accord- 
ingly. 

1162. Mr. Butterworth-. Perhaps I 
could go somewhat further on this. It is 
not merely the question whether the 
Attorney-General in a particular case 
thinks his position might be misunder- 
stood. It is whether, because of his 
involvement with the Government, the 
public might persistently feel he was 
not the proper person. They might mis- 
understand his position and for that 
reason might think it would be better if 
the case were presented on behalf of the 

Tribunal by some other counsel? 

Yes, I see the force of that, sir. I should 
have thought that in a great many cases 
the public would not feel that, and I 
should have thought that past experi- 
ence, and possibly the experience as a 
new case developed, would reassure the 
public that the Attorney-General was 
merely discharging his public duty. I 
would not myself take the view that the 
Attorney-General should automatically 
be excluded in these cases. I would 
think that it should be part of his func- 
tion with the discretion on him to with- 
draw if necessary. 

1163. Lord Goodman-. Do you not 
think, Lord Morris, that one can put it 
not on the question of the integrity of 
the Attorney-General (which is I would 
think beyond question in respect of any 
Attorney-General), but purely as a matter 
of convenience? The Attorney-General 
is a political appointment. He sits as a 
politician, with other politicians. This 
is his role as seen by the public. He 
is now asked to undertake a legal func- 
tion which may involve him, and in 



many cases will have involved him in 
the past, in a very severe cross-examina- 
tion of one of his own colleagues. I 
should have thought it was putting too 
much on human nature, not of the 
Attorney-General necessarily but of the 
colleague, to expect that they could ever 
sit together again after this operation 
has gone on. I would have thought that 
there might be a very strong case for 
saying, as a matter of convenience, to 
avoid the possibility of this sort of situa- 
tion, that it would be better to say at 
the outset that the Attorney-General does 
not function at all in this sort of thing, 
and then there cannot ever be any mis- 
understanding. Do you not think there 
is a strong case for putting it that way 
™ the A r ‘han putting it on the basis that 
the Attorney-General is a person of such 
unimpeachable integrity that you can 

safely leave him to do this? Again I 

see the force of the way in which you 
put it, Lord Goodman. I would feel that 
you could leave it to an Attorney-General 
to decide whether the situation was one 
m which he would be embarrassed if 
there were any close colleagues of his 
involved, and in that case I should have 
thought any Attorney-General would 
say, “It would be better if I did not 
have any part in this at all ", I think 
on balance I would leave it to the judg- 
ment of the Attorney-General in the 
particular case. 

1164. In several of the cases we have 
had up to now — for example, in the 
Profumo case — the Attorney-General had 
inquired about that, and the Attorney- 
General could not have featured in that 
case because he himself had advised Mr. 
Profumo ; if there had been a case 
under the first Labour Government on 
the Campbell case, you may remember 
the Attorney-General could not feature 
on that, because his own conduct 
was at issue — if one thinks about it, 
there is a substantial number of cases 
where the Attorney-General could not 
have featured and one wonders whether 
one might not create the situation 
Where his very non-appearance proclaims 
the fact of some special difficulty, and 
on that ground perhaps there ought to 
be a rule that he does not appear so 
that his non-appearance is not construed 

in some adverse way. Again I see 

the force of that. I still lean to the 
other view that the public would have 
confidence if the Attorney-General de- 
cided in the particular case. I feel he 
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has so much authority to require Gov- 
ernment Departments to produce docu- 
ments and produce witnesses, so much 
power and authority that could not be 
possessed by somebody else who is in 
ordinary private practice. 

1165. And special knowledge of 

course? And special knowledge. 

1166. One is conscious of the advant- 
ages ; but it is a question of whether 
the disadvantages do not outweigh them. 

1 respectfully agree. I think that 

is the issue. On balance I think I take 
the view that it could be left to the 
decision and discretion of the Attorney- 
General. But I do see the force of the 
other alternative way of looking at it. 

1167. Mr. Wade: You mentioned at 
the beginning of your remarks that very 
often there is an urgent need for speed 
in conducting one of these inquiries, be- 
cause some scandal has broken out, and 
one of the primary objects of the exer- 
cise is to allay public anxiety as quickly 
as possible. On the other hand, the 
balance has got to be struck somewhere 
between speed and fairness of procedure, 
and it may be there would be quite a 
lot more in the way of fairness if more 
time were taken, for example, to formu- 
late the charge and to allow those against 
whom allegations were made to instruct 
their lawyers and confer with them in 
a more leisurely way than they can now. 
Do you think that any great harm 
would be done by allowing more time 
in the average sort of inquiry which 

has happened recently? Do you mean 

after a resolution of Parliament and 
before the actual inquiry takes place? 

1168. No, I mean during the whole 
procedure. Would there be any serious 
harm done by allowing everybody a little 
more leisure, a little more time? One 
would not, X think, advocate the full- 
dress legal procedure which, after all, is 
a leisurely procedure essentially, whereas 
the procedure of a Tribunal of Inquiry 
is a very hasty procedure. There might 
be a compromise somewhere in between, 
and I wondered if you had an opinion 
about how dominant the need for speed 

really is? 1 would think there was 

much to be said for allowing sufficient 
time to ensure that the matter is being 
fully explored, and that anyone who 
could give help is giving help, and that 
anyone appearing for anyone else is 
not hampered by the thought of speed. 



I would hope the members of the Tri- 
bunal would sense the situation in a 
particular case and act accordingly. I 
remember a phrase which Norman 
Birkett so often used in regard to litiga- 
tion. He said, “ It is all in the riding ” ; 
and I think so often in these cases it is 
for the Tribunal to ride the unruly horse 
of the inquiry as best they may. But 
in general I would agree that often too 
much attention is paid to speed. 

1169. It is a question of whether it 
has really got to be at a gallop all the 
time? — — I do not think it ought to be 
at a gallop. 

1170. You also mentioned the point 
that the Tribunal ought, you thought, 
to adjudicate as far as possible rather 
than accuse people, and you refer to 
the 1936 procedure. Since then there 
has been something of a drift away from 
that procedure step by step, until we 
got to the Vassall procedure, where in 
fact the examination and cross-examina- 
tion were conducted by separate counsel 
for the most part, and none of it was 
done by the members of the Tribunal. 
It is also a question of how many steps 
along that road away from the in- 
quisitorial procedure we can still take, 
and I wonder if one of them might be 
to separate the Tribunal itself from the 
direction of the inquiry. As things 
stand at the moment, the Tribunal is 
both adjudicating I think in your sense, 
and behind the scenes it is telling the 
Treasury Solicitor what witnesses it 
would like to hear next and controlling 
the whole operation. We rather 
gathered that in some of the recent in- 
quiries in fact the Attorney-General, or 
counsel acting with the . Attorney- 
General, and the Treasury Solicitor have 
more or less managed the conduct of 
the inquiry, subject to general directions 
from the Tribunal. The question is 
whether there could be a separation at 
that point, so that the conduct of the 
inquiry became a separate operation and 
the Tribunal was discharged from it and 
could, therefore, adjudicate without any- 
body suspecting that it was also con- 
ferring, so to speak, with the prosecu- 
tion behind the scenes.-- — I feel it 
would be difficult for the Tribunal to 
be so aloof that the Tribunal were 
merely considering matters put before 
them. I think it must be inherent in 
the procedure that the Tribunal could 
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say, “ We ought to have more evidence 
of this matter ; we ought to hear such 
and such a person ”, or give directions 
that such and such a person be seen. 
There may be a stage in an inquiry, 
however, where a good deal of harm 
might be done to some person if the 
Tribunal said in public, “ We would like 
statements to be taken from So-and-so 
and So-and-so That is why I 
wondered whether all the preliminary 
investigations need be done in public ; 
so that everything said by the Tribunal 
indicating that they wanted to see So- 
and-so, they wanted to pursue certain 
inquiries or to get certain documents, 
could be done in such a way as not to 
affect people’s reputations at that stage. 

1171. I think that is the present pro- 
cedure ; all that is done by the Tribunal 
in consultation with the Treasury 

Solicitor, out of court, so to speak. 

Yes, I think it is. I wondered whether 
more of that ought to be done in pre- 
liminary hearings, when, for example, 
representation is allowed. I think at 
present that counsel appearing and ask- 
ing for leave to appear is all done in 
public, is it not? 1 wondered whether 
one or two early hearings could be 
entirely exploratory, with all concerned 
present, before any evidence is actually 
given. And it might be an answer to 
your question that some meeting of that 
kind might have to be held halfway 
through an inquiry, not to take any evi- 
dence, but to give some sort of direc- 
tions from the Tribunal to the effect 
that further inquiries on particular lines 
ought to be pursued. 

1172. I think the heart of my question, 
to which this is very relevant, is whether 
those directions ought to be given in the 
presence of the parties or not. At 
the moment l think the Tribunal directs 
the inquiry without the parties being 
present. It sits down with the Treasury 
Solicitor, perhaps after each day’s work, 
or from time to time, and says, “The 
next thing we want to find out is so- 
and-so ”, the parties not being present, 
as 1 understand it. I think you assume 
the parties would be present at these, 
so to speak, directions, when the 

Tribunal gives them. Yes. I do feel 

it is extremely difficult to exclude any 
sort of private direction from the 
Tribunal ; but possibly it could be done 
in the presence of the parties’ advocates 
but not in public, because nothing might 



come of any of the matters being 
mentioned. 

1173. That would at least make it 
more judicial in the sense that the parties 
would know what the Tribunal was 
directing, and that nothing is going on 
behind their backs, so to speak, between 

them and the prosecution. Yes. But 

I would agree, sir, that since 1936 there 
have of course been very great changes. 
In 1936 the Tribunal sat in the Law 
Courts, and the learned judge, who was 
the president or chairman of the 
Tribunal, actually sat in judicial robes. 
I doubt whether that would be desirable 
today. 

1174. Chairman : I do not think that 

has ever happened since. 1 think not. 

Lord Justice. 

1175. You were representing Mr. 

J. H. Thomas, were you not? Yes, I 

was. 

1176. Did you find that you were put 
in any difficulty in presenting his case 

by the procedure followed? 1 think 

at that time the difficulties were those 
referred to by the Tribunal in their 
report. 

1177. It really seems then that it is a 
question of timing, so that these pre- 
liminary inquiries and investigations 
may get to a point where the statements 
from the witnesses have been taken and 
considered so that the Tribunal can 
determine what are the points to be 
decided up to that stage, what sort 
of allegations are being made, and 
against whom ; and then the people 
who are likely to be affected pre- 
judicially, or might be affected pre- 
judicially, by the report are given 

material to prepare their defence? 

Yes. 

1178. Providing that were done, do 

you think it would be necessary to have 
anything by way of a preliminary 
hearing at which the parties were repre- 
sented? No, I think if the alternative 

machinery you suggest were adopted it 
might not be necessary. 

1179. I think a preliminary inquiry 
might create this difficulty. Obviously 
the Tribunal would not be set up unless 
there was a great deal of public concern 
and suspicion, and if it were known that 
there were secret meetings to start with, 
do you not think it might fan the 
flames of rumour? Do you not think 
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there is that danger? There is cer- 

tainly that danger. But if the preliminary 
proceedings were analogous to the pro- 
ceedings, say, in Masters Chambeis 
before an action is heard, and if they 
were regarded as preliminary and pre- 
paratory and that nothing material was 
being done or said, that they were ex- 



ploratory and preparatory of the ground 
for the inquiry, if that were understood, 
then 1 do not think there ought to be 
any public anxiety about it. 

11 80. Chairman-. Thank you very 
much indeed, Lord Morris, for coming 
along to help us. 



(The Witness withdrew.) 



Examination of Witness. 

Mr. D. H. McLachi-an, O.B.E. 
Called and Examined 4th August, 1966. 



1181. Chairman-. 1 have only just 
had the opportunity of reading your 
most interesting memorandum which 
deals with a very difficult problem that 
confronts us, Mr. McLachlan. Am I 
right in thinking that your view really 
comes to this, that it can be only in the 
rarest instances that a journalist as a 
matter of honour should feel himself 
precluded from divulging his source ; 
that if the matter is handled tactfully 
and intelligently both by the Tribunal 
and the journalist it is highly unlikely 
that one would ever reach a point where 
he would be committed for contempt? 

1 think that is a fair statement of my 

view. Of course, this is only intended 
to deal with the situation of a journalist 
facing a tribunal of this quality. I am 
not dealing with the question of ordinary 
court proceedings which is full of other 
difficulties. But as regards a Tribunal, 
my feeling in the Vassall case was that 
there was. so to speak, a wilful collision 
which could have been avoided and 1 
think that was the view of other people. 
I think “ rarest ” is possibly overstating 
it. I would say the occasions would be 
exceptional or rare, not rarest. After 
all. Tribunals are rare. 

1182. Mr. Hey wood: Would you 

think that the constitution of the Tri- 
bunal, that is to say the personnel of 
the Tribunal and their ranking in public 
or legal quarters, would make a differ- 
ence to your view about disclosure? 

Yes, I think that the more impressive 
the personnel, the more difficult it is to 
refuse co-operation. If you have the 
Lord Chief Justice sitting there, I think 
it makes a difference. I am just trying 
to think of the Tribunals that I have 
known. I think in every case the Chair- 
man was a very distinguished legal 



figure. One was Lord Radcliffe in the 
Vassall case, 1 think, was it not. 

1183. Chairman: Lord Justice Parker, 
the present Lord Chief Justice, in the 
Bank Rate case.— — Yes. 

1184. Mr. Heywood: Mr. Justice 

Lynskey in the Sidney Stanley case. 

I cannot really remember Lynskey. I 
do remember the Bank Rate ease. I 
would have thought that there the mem- 
bers of the Tribunal commanded con- 
siderable respect, and I think that that 
fact does influence a journalist very 
much ; it is bound to. 

1185. Cord Stuart: A certain witness 
put to us that the journalist who did 
reveal his source of information would 
be sacrificing his livelihood because he 
would not get any information from 
such sources as the underworld or 
whatever you might choose to call it, 
if he did reveal the source. He is faced 
with the choice, an unfortunate choice, 
of losing his income or going to prison. 

1 think that might happen, but to 

say that is quite a different proposition 
from saying that in no circumstances 
should a journalist do this, that he has 
an ethical obligation not to do it. I 
think this is very much a matter of ad 
hoc judgment and of course the diffi- 
culty really only arises if the journalist 
is pressed to reveal his source publicly, 
If he were able to reveal it privately I 
do not think the same problem would 
arise. It is the publicity that is given 
to revelation which he feels may be 
damaging to him. 

1186. Chairman: The National Union 
of Journalists were not very happy 
about that, Mr. McLachlan. They sug- 
gested to us that they would not be 
prepared to reveal the source any more 
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in private than in public. It is because 

I fundamentally disagree with that point 
of view that I asked to put my views. I 
think it is an extravagant view. I can 
understand that the National Union of 
Journalists should feel itself bound to 
put this view ; it is, after all, a profes- 
sional organisation and it is under great 
competition from the Institute of 
Journalists and one cannot be behind 
the other in the advocacy of the rights 
of the profession. But my own view, 
which I hold very strongly, is that the 
profession of journalism suffers by 
having its claims overstated. Ordinary 
members of the public and ordinary 
journalists know quite well that in some 
cases the claims simply are not true. It 
just is not a fact that the journalist is 
in what I have called an ethical rela- 
tionship to his informant in every case. 

1187. If something is published in a 

newspaper which might be looked on 
as dynamite— some rumour about a 
Cabinet Minister for example— can you 
tell me whether it would be normal for 
the editor of the paper to check that 
story with the journalist before he pub- 
lished it? Certainly. You can publish 

(but not in a reputable paper) rumours 
that X is doing something or has done 
something that he should not do ; it has 
been done — through gossip columns, 
through a sentence or two in a lobby cor- 
respondent’s report — there are many 
ways of doing it. These might not be 
brought to the editor’s attention until 
the proofs were actually put in front of 
him. But if it is proposed to publish 
as hard fact that a Cabinet Minister 
has been doing so and so, or is doing 
so and so, then certainly the editor would 
know beforehand, if only because the 
probability of libel would have to be 
considered. It must be quite exceptional 
for any potentially defamatory statement 
to get into any newspaper without the 
editor or the deputy editor knowing 
about it. 

1188. That is what I should have 
thought. Supposing you do get some 
potentially libellous material, particularly 
about a prominent person, would the 
editor check the source? First of all, 
would the editor ask the journalist his 

source? My instinct is to say yes, but 

these things crop up in so many dif- 
ferent ways that I may be wrong. I 
think that what the editor would say 
(and what certainly the legal adviser to 



the paper would say) would be, " If this 
report gets us into trouble, can you say 
in court what your source is, or can you 
bring your source to court?” This is a 
perpetual problem — when one is facing 
a libel action — that witnesses will not or 
do not like appearing in court. So I 
would say that for legal reasons alone the 
editor would try to find out what the 
source was. But I do not think he would 
insist on knowing what the source was 
if a senior colleague had written the 
piece. If the city editor or the lobby 
correspondent or someone of high statu: 
in the paper came to him with at 
important story, I think the editor would 
ask, “Do you want to tell me where 
you got it?”, and if the man said no, 

I think one would leave it at that. But 
if it was someone more junior, some- 
one more inexperienced, someone who 
was not an expert in his particular field, 
then I think the editor would try to 
find out something about the source. 

1189. But surely even if it was a very 

senior colleague and there was a very 
serious risk of proceedings for libel, 
the editor would want to satisfy himself 
that if those proceedings were taken 
the paper could do something towards 
establishing a defence? Yes, certainly. 

1190. Unless he knows from whence 
the story comes, he is unable to assess 
what the chances of defending the action 

would be? That is true. But there is 

a difference between satisfying himself on 
that score and actually getting the name 
of the source from, say, the city editor. 
If asked, the city editor would probably 
say, “ I will have to ask my source before 
I tell you ” or “ You can take it from me 
that this comes from someone you 
know”. He might give a clue to the 
source without actually identifying the 
person. 

1191. Lord Stuart : As the editor are 
you not responsible for everything that 

appears? Yes, certainly, but the 

responsibility in the conditions of daily 
journalism is widely delegated. For 
example, in the Bank Rate case in which 
my paper was involved, and I was 
involved, the city editor wrote something 
which I did not know about until the 
first edition had gone to press. That 
was quite normal. I then had to take 
responsibility for it, but having a reput- 
able city editor one accepts the situation 
as one would with the sports editor or 
the literary editor. One trusts them not 
to let one in for libel or other trouble. 
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1192. Chairman : You cannot vet 

everything that appears in the paper, but 
if there is anything potentially danger- 
ous he ought to come and tell you about 
it before publishing?- — -Yes, and 
normally I think he would. 

1193. And if he does, you would have 

to try to satisfy yourself that the paper 
would have some defence if proceedings 
were taken? Yes. 

1194. You cannot really know that, 
can you, unless you know from whence 
his story comes and whether the person 
who is the source is prepared to come 

and help the paper if needs be? 

Can I put it like this. As a subordinate, 
as an assistant editor or as a diplomatic 
correspondent, my experience has been 
that if I have come in with a really 
good story, diplomatic, political or what- 
ever it might be, it would not normally 
occur to the editor of The Daily 'Tele- 
graph, or the editor of The Times or the 
editor of The Economist, to say, 
“ Where did you get it from? ” I was 
at that time in a position where I was 
trusted to look after my own sources, 
my own responsibilities. But if the 
story promised trouble, looked like being 
libellous, looked like causing a great 
deal of discussion, or if it seemed prima 
facie unlikely to the editor, then 1 would 
face the question: “Are you quite sure 
this is right? ” ; or he might say, “ Would 
you like to tell me where you got it 
from? But editors and news editors, 
in my experience, refrain from insisting 
(unless it is absolutely necessary) that 
the writer should reveal his source. 

1195. Is there anything you would like 
to tell us about your experience before 
the Bank Rate Tribunal? I think you 
were concerned in that, were you not? 

Yes. 1 have no complaints. The 

Daily Telegraph was in I suppose prima 
facie a rather difficult position, because 
our city editor forecast a 7 per cent, 
bank rate the night before it happened, 
and I had been to see the Chancellor 
of the Exchequer that same evening. I 
had not communicated with him and he 
had not communicated with me ; it was 
just one of those things that happen, so 
prima facie I looked as Deputy Editor 
very guilty. In fact it was a pure co- 
incidence and we were exonerated, and 
I must say I thought the treatment was 
fair. The cross-examination stuck to the 
points that mattered ; they were all taken 
from the statement I made to the 



Treasury Solicitor ; I was not taken 
through the whole statement; they just 
took the main points, and my counsel 
was allowed to intervene at one point 
in the cross-examination of another wit- 
ness when he thought that something 
should be said in my interest. So per- 
sonally I felt that the procedure worked 
well and I was particularly impressed 
by the fact that the Treasury Solicitor 
did ensure that the public cross- 
examination stuck to the essential points 
I also had the feeling when talking to 
the Treasury Solicitor that I could say 
more than I would perhaps want to say 
in full court. Whether that was due to 
the charm of the Treasury Solicitor of 
those days I am not quite sure, but that 
was the effect. 

1196. Lord Goodman : Why “of 

those days ”7 As regards the rest of 

the Tribunal, what struck me in par- 
ticular was that it was possible for 
very damaging things to be repeated in 
exlenso — I am thinking of people like 
Oliver Poole, for example, and the 
Keswicks— for which eventually they 
were exonerated, but the publicity that 
these things got at the time was tre- 
mendous ; and awfully good reading. 
(The Bank Rate Tribunal was first class 
newspaper reading from the moment it 
started to the moment it ended.) I did 
feel that more than about any court 
case I can think of, and if one is a 
major witness before a Tribunal and 
one has either made an allegation or 
one is the subject of an allegation, one 
caii have a very thin time. The present 
Prime Minister had a very thin time 
as a witness,^ I remember, and one or 
two very distinguished city business men 
had a very thin time, and that is I think 
one of the main objections to this 
procedure. 

1197. Chairman : Can that be 

avoided? Presumably their story has 
to be probed. Yes, I suppose it can- 

not. But it does seem to me that when 
a witness has been cross-examined to 
his disadvantage, whether by the 
Attorney-General or by somebody else’s 
counsel, it is not easy for his counsel 
to come back in the way that he would 
in a court. Am I correct on the pro- 
cedure there? 

1198. I think that the witness’s counsel 

has an opportunity of re-examining. 

But he does not make a speech, does 
he, as far as I remember? 
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1199. Practices vary. Certainly in the 
Vassall Tribuiml he was given a chance 
to make a speech, and I think in the 

Bank Rate also. 1 am sorry I cannot 

recall this, but my impression was that 
this did not happen. 

1200. Of course, if any criticism has 

been made of a witness I think in every 
case in which the Tribunal came to the 
conclusion that the criticism was un- 
founded, it made it perfectly plain that 
the witness had no stain whatever left 
on his character. Yes. 

1201. Which is the ultimate vindication. 

Yes, quite. I am sorry not to be 

more precise on this but it is a long time 
ago. My impression at the time was 
that although somebody could get a 
complete exoneration in the report, it 
was not very easy to catch up with the 
damage done at the time by the publi- 
city ; whereas in a court of law, in a big 
action before the High Court, that does 
get caught up with to some extent by 
the defending counsel’s cross-examination 
and speech and the judge’s summing up. 

1202. Lord Stuart : In your memoran- 
dum you say, “the journalist should be 
given the opportunity to indicate his 
source in private ”. I am not disagreeing 
with that except do you not think that 
holding that sort of thing in private does 
not achieve the object of satisfying public 

criticism outside? 1 see the difficulty. 

On the other hand, the position of the 
journalist who is told that he has jeopar- 
dised the safety of the State (as happened 
in the Vassall case) is a very difficult one 
unless he knows what is covered by the 
Official Secrets Act or has done a lot of 
work, say, on defence matters. He is 
told that it is vital that the Tribunal 
should know the source of remark X 
and he cannot see for the life of him 
how remark X has anything to do with 
the security of the State. Yet it is 
obviously out of the question that the 
Tribunal should in public explain pre- 
cisely why this remark threatens the 
security of the State. 

1203. Chairman : I am not sure about 
that, Mr. McLachlan. I think there are 
many cases in which that could be done 
with advantage. I quite appreciate there 

are cases in which it cannot be done. 

Yes, but has it in fact happened that 
way? 

1204. I do not think it has. 1 do 

not think I had better embark on the 
Vassall case because I have not got the 



facts here, but let me put it that if the 
journalist were allowed to talk with the 
Tribunal in private, the Chairman could 
say to him, “Obviously you do not 
understand how this affects the security 
of the State. I can tell you now this 
much ; if you reveal your source, it will 
probably enable us to show that so-and- 
so is innocent or this is right and that 
is wrong ; in other words what you wrote 
in your paper has implications which 
you do not understand. Now you do 
understand them, will you please con- 
sider whether you should not tell us? ”. 
Then I think the journalist might say to 
himself, “ As it happens, my source is a 
person who is himself an employee of 
the State and concerned with keeping its 
secrets ”, and he then might say to the 
Chairman, “ I am prepared to tell you 
this much, that my source is a person 
who is employed by the State and part 
of whose job it is to say what can be 
known and what cannot be known about 
the secrets of the State. Do you think, 
sir, that I should go to him and ask him 
whether I can tell the Tribunal who he 
is? ”. I mentioned this particular point 
Lord Stuart has raised because some of 
these cases are going to arise in future 
out of relations between newspaper men 
and Government public relations officers. 
It seems absurd to me that a Govern- 
ment public relations officer or a civil 
servant, who has given information for 
what is in one way or another a State 
purpose, should then be protected by a 
journalist who does not properly under- 
stand what the State purpose is. I think 
there is a real problem here and I think 
that public relations officers and possibly 
Ministers should not be able to count on 
sheltering behind this so-called ethical 
obligation to the source. Do I make my 
point clear? I am not making allega- 
tions against anybody, but this is a very 
dangerous practice. 

1205. Like indiscriminate claiming of 

privilege in another connection? 1 am 

sure you are better qualified to say that 
than I am. 

1206. Mr. Wade : Are you aware of 
any general view in the profession about 
the duty or otherwise of a journalist to 
incur martyrdom in order to protect his 

source? It so rarely happens that I 

question whether there is a doctrine 
which is universally accepted. Indeed, 
one of the reasons I offered my evidence 
to the Tribunal was the hope that this 
might help to get some doctrine or some 
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dictum on the subject. 1 would say that 
the impression of what one’s duty is 
varies according to the pretentions of 
the newspaper. If the newspaper wants 
to be taken very seriously by its public, 
if it wants to command great respect, 
then I think it takes one view of this 
question of revealing a source. If, on 
the other hand, its chief object is 
popularity, entertainment, it takes 
another, and I would not dismiss the 
possibility that in some cases a paper 
would welcome the publicity that the 
martyrdom of one of its representatives 
incurred. I think that is quite a 
possibility. 

Broadly speaking, I would say that 
the rule is that if you are asked by your 
source to promise not to give him away, 
that promise if given should be kept. 
An editor normally will not insist on 
knowing the source of a story except 
in the circumstances that I have men- 
tioned earlier. So non-revelation is a 
good working rule, a condition of co- 
operation with informants. But this 
working rule is subject to exceptions 
either because the informant may be 
willing or because the editor or the 
journalist recognises that the obligation 
to reveal is stronger than the obligation 
to conceal. That is, I am afraid, the 
best I can do. That is the view 1 would 
take myself. 

1207. Do you think it would help in 
any way if future legislation made it an 
express statutory duty to give informa- 
tion to the Tribunal when required, or 
possibly going to the ultimate and 
making it an offence to refuse to do so, 
the point being that nobody can give 
promises which involve breaking the law. 
The conscience of the journalist might 
be assisted if the general law of the 
land provided that he had got to reveal 

the source, that he had a duty to. 

To a Tribunal? 

1208. To a Tribunal. In other 

words, you would set up a special rule 
for Tribunals which would have no 
relevance to ordinary legal proceedings? 

1209. It would only be, I think, 
making express what is implicit in the 
ordinary law now. In other words, the 
law about contempt, of court and about 
refusal to give information to Tribunals 
is this in substance ; it is merely a 
question of whether it would help to 
spell it out by statutory provision. 
Instead of leaving the Tribunal to punish 



it as a contempt, or the Court to punish 
it as a contempt, you started with an 

express statutory duty to assist. 1 

think that is an idea very well worth 
airing, if only for this reason, that in my 
experience the phrase “contempt of 
court ” is used by journalists very 
loosely ; I do not say by editors, because 
they are always having to think about 
ils real meaning. But ordinary working 
journalists, in whatever sphere they are, 
often do not understand what contempt 
of court really means. When contempt 
is brought forward as the offence, as it 
was in the Vassall case, the journalist 
feels : “ Well, I do not understand this ; 
this isn’t a court, I have not shown 
contempt for it, and what is contempt 
of court? Contempt of court to a 
Fleet Street man normally means that 
something is printed, something is said, 
something is done, which is likely to or 
calculated to interfere with the course 
of justice then being done in court. 
That is correct, is it not? And he is 
strictly brought up not to do that. When 
he finds the phrase “ contempt of court " 
used to deal with a refusal to give a 
name to a Tribunal, I think ho is a bit 
confused. 

1210. It suggests in some way that the 
court takes the initiative and puts him 
in contempt, whereas if the law took 
the initiative before the proceedings 
began and told him as a citizen it was 
his duty to assist the Tribunal, would 
not that ease his conscience perhaps? 
It would mean that he just had no power 
to give a promise to a source that he 
would have to keep even at the expense 
of penal proceedings by the Tribunal. 

Yes, It would, as it were, confront 

his “ ought " with a “ must 

1211. Yes. But of course I cannot 

stress too much that this is a strange 
and untidy world we are discussing. As 
I have said in my memorandum, when 
you are dealing with an organised rela- 
tionship like the lobby or the co-opera- 
tion between the police and the crime 
reporters, or between city editors and 
banks and the finance houses, you have 
a situation which everybody understands. 
There one does not give away a source 
because there is a tacit promise that one 
will not, and one also knows that the 
source will not give one away. But 
when the general reporter is working, 
in all kinds of different circumstances, 
it is quite absurd to pretend that the 
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same situation always exists. In many 
cases there probably is no explicit 
promise ; the informant when he gave 
his information probably did not think 
about what he would do if he was re- 
vealed as the informant. But, I repeat, 
where the journalist is working with in- 
stitutions, Government institutions in 
particular, or in regular contact with 
public relations officers and officials, 
there I think there is a relationship in 
which there is a tacit, if not explicit, 
promise of secrecy ; but it is one in which 



it should be possible for the journalist 
to go back to the informant and say, 
“ I want to reveal that you told me 
this, or that you advised me to do this ”. 
Then I think the PRO’S duty may be to 
say, “All right”. But I would not ex- 
pect many people to agree with me on 
that. 

1212. Chairman : You made that very 
plain in your memorandum, did you 
not? Are there any more questions for 
Mr. McLachlan? We are most grateful 
to you for the help you have given us. 



( The Witness withdrew.) 



Examination of Witness. 

The Rt. Hon. Viscount Radcliffe, G.B.E. 
Recalled and re-examined 30 th September, 1966. 



1213. Chairman : I am very grateful 
to you for coming. There are two points 
on which we wanted further enlighten- 
ment and we ventured to ask you to be 
kind enough to come. Mr. Butterworth 
and Lord Goodman are the two people 
most concerned. 

1214. Mr. Butterworth : We have had 

the opportunity of hearing you at a 
very early stage, and since then we have 
had quite an amount of evidence from 
the Press and the President of the Press 
Council about the position of journalists 
in a situation where it becomes important 
to know the source of their informa- 
tion. This was, of course, a problem 
which arose only once — at the Vassall 
Inquiry — and therefore I would very 
much like to hear your views about the 
problem and particularly in detail of 
how the Tribunal ought to deal with a 
case where the journalist feels he can- 
not disclose his sources. If I may, 

1 will try to collect my thoughts on 
this subject arising out of practical ex- 
perience. I do not want to go into 
any of the background of the Vassall 
Tribunal, except in so far as its pro- 
ceedings were made public. I think the 
difficulty which lies at the back of this 
is that, so far as my recollection goes, 
there are no rules laid down under the 
Act under which these Tribunals are set 
up as to what laws, if any, of evidence 
they are to observe ; and it is a ques- 
tion whether they should model their 
attitude to the treatment of evidence on 
the rules which the courts have worked 



out, either in civil or in criminal pro- 
ceedings. There are two aspects of legal 
rules of evidence to be borne in mind : 
the conduct of cases or trials has been 
regulated by consideration of the stan- 
dard of intelligence or comprehension 
that could safely be attributed to a jury, 
and by the desirability of setting some 
limit to the range of time taken up by 
a case. I doubt very much whether 
the kinds of rules evolved for this pur- 
pose have any very direct application to 
Tribunals of Inquiry, and you have 
therefore to start afresh. 

I think you could follow one of three 
lines, and I think it would be useful if 
some directions were given as to which 
line was appropriate. You might say 
“Since the purpose of the inquiry is 
essentially to probe and to find out 
facts, we will observe none of those 
rules and regard ourselves as free to 
put whatever questions we think appro- 
priate and to demand answers ” ; and, 
considering the background of the Tri- 
bunal of Inquiry which, when I was 
before you earlier, I stressed that I 
regarded as only justifiable in very 
serious situations where Parliament 
thought that public interest demanded a 
probe to be made and an answer to be 
given, I think that there is much to be 
said for this unlimited jurisdiction. That 
would be one extreme position. The 
other extreme position would be to say 
“We will make our own rules as we 
go along, and we will have regard to, 
but not necessarily observe, legal rules. 
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We will perhaps give some protection, 
taking account of general feeling or 
knowledge of the world, that would not 
be available in a court of law Tri- 
bunals could be even less demanding 
than a law court. My own feeling, when 
faced with these alternatives, is that a 
Tribunal should be determined above 
everything else to carry out its probe 
and if the law, as it has been estab- 
lished in the law courts, does not give 
a witness protection from an answer 
that is called for from him, I think the 
witness is, if I may put it this way, at 
mercy, in the sense that he is under 
the direction of the Tribunal as to 
whether he should answer or not. 

I do not think that there is any auto- 
matic duty to answer if a question is put. 
My colleagues and I in the Vassall Tri- 
bunal explicitly disclaimed such a duty 
as the record shows. I think there 
should be a discretion in the Tribunal 
to decide whether, even though a counsel 
is pressing for an answer and says he 
must have one, it considers that the 
answer should be given. It should 
throughout be asking “ Does the answer 
really matter from the point of view 
of our inquiry? ”. I do not think that 
question is a very easy one to answer. 
Conceivably, it becomes easier as the 
inquiry gets ahead. The difficulties 
about it are these: the Tribunal at 
present is not — at any rate wholly — in 
charge of the conduct of the inquiry. 
The charge is framed in the public in- 
terest by the Attorney-General. If he 
says he must ask for a direction that an 
answer should be given for the pur- 
poses of the conduct of his case it is not 
easy for the Tribunal, on its own 
authority, to say, “ We do not think that 
is necessary ”. I think it is on record 
that _we did take even that line on 
certain occasions. Secondly, of course, 
no lawyer can have out of his mind 
the realisation that sometimes if you 
say, “Who told you that, since you say 
you do not know it of your own 
knowledge? ” the question is put directly 
to credit, and it can be a justifiable use 
of it in order to show “ This is a purely 
invented story, and there really is no 
source at the back of it at all ”. The 
answer to “Who told you?” is then 
relevant to the reliability which the 
Tribunal is going to attribute to that 
particular witness. The third is that, 
like all intelligence work, if you are 



conducting an inquiry you do not know 
where you are going to get to. It is 
not easy to say of any line of inquiry 
that has some apparent bearing, even if 
very slight, that it should be discarded 
on the ground that it ought not to be 
pressed as being incapable of leading to 
anything which is relevant. Those cases 
do arise, but I do stress that I do not 
think it is a very easy thing to be sure 
that the answer called for will not lead 
you to some light that you want. 

With these three things in mind, I 
think it is possible sometimes to meet 
the objections of a witness that he ought 
not or will not say from what he de- 
rives his knowledge, by deferring the 
insistence on the answer until a later 
stage of the inquiry, when you are more 
likely to know how far you wish to 
follow it up. But to do that on any large 
scale, first of all, means you are blunting 
the weapon which the counsel before 
you says he requires to use ; and you 
are piling up a somewhat difficult situa- 
tion in which a whole number of lines 
are left outstanding, which might have 
thrown light on points you ought to be 
getting at earlier, until some later stage 
of the inquiry. This gives some general 
background on this. Frankly, I do not 
myself see the general question as con- 
fined to the Press. 

1215. Chairman'. I think that has 
been recognised by the Press itself. But 
you would agree, would you not, that 
this clash, provided that tact continues 
to be used (as it has been used in the 
past) on both sides, is unlikely to arise 

more often than in the past? 1 would 

not, with respect, agree. Enlarging on 
that, if journalists decide that from a 
professional point of view they ought 
not to reveal their sources, which was 
the common view adopted in the course 
of the Vassall Tribunal, no goodwill or 
tact is going to make any difference at 
all. In that situation, it is the journalist’s 
duty, as he interprets it, to refuse to 
answer and he must professionally take 
the consequences. That was the prin- 
ciple that was followed on that occasion. 
For it to be changed if you felt it 
appropriate, you would perhaps men- 
tion under what conditions you would 
permit that absolutist point of view, if 
I may call it that ; but so long as the 
absolutist point of view remains, there 
is really no amount of tact or common 
sense or any of those things which will 
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really solve the difficulty. The journal- 
ist will say, “ I don’t agree : I don’t 
care what Parliament says or what any- 
body else says : I think it is my duty 
That is why reasonableness or delicacy 
is not going to solve a question of pro- 
fessional etiquette of this kind. 

1216. Thank you. It is on the basis 

that they say that on a matter of prin- 
ciple they never disclose a source. 

Yes. I think that was their agreed atti- 
tude at that time, from what one or two 
of the people I was dealing with said. 
It may be that as a result of what you 
say, if you do say anything on this, it 
may be changed into another doctrine, 
but I do not know what the doctrine is 
at the moment. 

1217. Lord Goodman : Perhaps I 

might ask you something on what has 
just been said about the rules of evi- 
dence. Supposing you apply firmly the 
rules of evidence, you would presum- 
ably have to apply the rule against self- 
incrimination, which is total. 

1218. Chairman : It would be difficult 
for a Tribunal to apply rules of self- 
incrimination to all evidence, but if they 
are making an adverse criticism of any 
person, as far as the basis of that criti- 
cism is concerned, they rely only on evi- 
dence which would have been evidence 

in a court of law. 1 respectfully 

agree. I do not think you could apply 
the doctrine that excuses a man from 
being required to give an answer that 
incriminates him ; otherwise you would 
have to report in so many cases that you 
could not pursue your inquiry further 
because a particular witness refused to 
help. 

1219. Lord Goodman : Thank you. 
The other point is the rather mundane 
one of costs. I think the possibilities 
are that there should be a power for the 
Tribunal to award costs subject to dis- 
cretion of disallowment where there was 
some demerit on the part of the appli- 
cant or that there should be an overall 
obligation to award costs to anyone who 
is called before the Tribunal and has a 
relevant part to play. My understanding 
was that that, on balance, was your 
view ; that as this was a public inquiry, 
the question of merit or morality, in 
logic, had little to do with it. Whether 
a man was giving evidence of a moral 
or immoral character, he was serving the 
purpose and needs of the investigation. 



-That was exactly my view. I think 

I did say before, when I was putting 
my view to you about this, that I do 
think the discretionary power to dis- 
allow costs — though the Chairman put 
to me an extreme case — is a very diffi- 
cult and invidious one to exercise, and 
I am not sure it is really fair, because 
the demerit which would be grounds for 
your decision not to give costs is a de- 
merit with regard to a standard of con- 
duct which itself is not adequately 
established, as I understand it. It would 
be an extreme form of disapproval, but 
it would not be on the ground that the 
man had done anything criminal. 

1220. Chairman : Certainly not, but if 
the Tribunal came to the conclusion that 
the man had lied before the Tribunal 
and his whole evidence was a tissue of 
lies and he had delayed the Tribunal’s 
work and increased the costs, might it 
not be against the public conscience that 
that man’s expensive legal representation 
should be paid out of the public purse? 

1 follow that point. I think what 

you are suggesting now is what I would 
call misconduct in the face of the 
Tribunal. 

1221. Yes. I do not know if you 
agree with this, but we have been con- 
sidering the suggestion that all witnesses 
should have the right to be represented, 
although of course the Tribunal will 
keep control and allow only what it 
thinks are material questions. If you 
are going to give the witness the right 
to be represented you are going to en- 
courage everyone to be represented and 
you must keep some discretion over the 
costs. If a man comes forward and there 
really is no point in his being repre- 
sented at all, it would seem almost absurd 
that the Tribunal should be bound to 

award him his costs. If I follow what 

you have in mind, that it would not be 
an automatic right, it would be for the 
Tribunal tb say whether a witness should 
be represented or not. 

1222. If the Tribunal came to the 
conclusion in respect of any witness that 
there had never been any real ground 
for supposing that he might be preju- 
dicially affected by the inquiry and that 
it was unreasonable for him to have 
gone to the expense of legal representa- 
tion, the Tribunal should leave him to 
bear those expenses himself. You would 

agree with that, would you? 1 would 

not demur. 
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1223. Where the Tribunal considered it 
reasonable that a witness should be 
legally represented, that witness would 
recover his costs out o£ public funds 
on a Common Fund basis, unless the 
Tribunal came to the conclusion that 
there were good grounds for depriving 
him of all, or part of, his costs. What 
these grounds might be must, we think, 
be left entirely in the discretion of the 
Tribunal. Obstruction of the inquiry 
or unreasonably delaying the proceedings 
might constitute grounds for deprivation, 
but it would be a question of effect and 
degree in each case. So that lying (even 
if deliberate), the committing of a serious 
criminal offence, or being a person of 
disrepute, would not necessarily dis- 
qualify a witness from recovering his 
costs. If, however, the wrongful acts of 
a witness have been the cause of a 
Tribunal being set up and if, for 
example, as in the Budget Leak Inquiry 
in 1936, you have the case of a man 
who did something very wicked such as 
improperly obtaining information which 
he used for personal gain and then lied 
about it to the Tribunal — you would 
disagree?— Only the last part: other- 
wise I would subscribe to it. The defini- 
tion I have in mind — I do quite follow 
your examples of what I would call 
misconduct in the face of the Tribunal 
— is misbehaviour which had affected the 
hearing itself. I do not myself think that 
the fact that he had behaved like a cad 
in some of the proceedings which may 
have been the cause or the subject of 
what the Tribunal was inquiring into, 
or even the fact that he had done some- 
thing wrong would necessarily constitute 
grounds. It is only your last example 
of the Budget Leak to which I do not 
subscribe. 

1224. 1 am suggesting that it would be 
rather like Butt getting his costs in the 
case where he was getting confidential 
information which he could make 
improper use of to make a killing on 
the Stock Exchange ; and then he comes 

and says he has not done so. You 

added “ and comes and says that he has 
not” and therefore he has lied in the 
course of his evidence to the Tribunal. 

I accept that if a man is found to have 
been misleading the Tribunal when lie 
comes before it then you might consider 
that he ought not to have expenses paid, 
but it is rather different from the making 
of the unapproved profit. With great 



respect, my own tentative feeling is that 
that is not really enough. 

1225. Of course, if a man comes 
before the Tribunal and says, “Yes, 
that is what I did. 1 am very sorry that 
I did it " — that would be one thing. 

Yes, even though he had to his 
advantage made money out of it. 

1226. Personally I think it is the two 
things in conjunction. — I see. 1 had 
separated them in my mind, because 
“ misconduct " outside the hearing has 
all sorts of shades. 

1227. And so does misleading the Tri- 
bunal have all sorts of shades. It is not 
because everything a man says is deliber- 
ate lying that deprives him of his costs, 
but if you get something of that sort 1 
think the discretion of the Tribunal 
ought to be wide enough to deal with it. 

1 quite agree. There are all sorts 

of grades of possible misconduct within 
the actual proceedings of the Tribunal's 
inquiry. 

1228. Chairman: Costs are discre- 

tionary ; and when one tries to be too 
precise one gets into trouble. I would 
have thought it was safe to leave it to 
the Tribunal. 

1229. Lord Goodman: I think. Lord 
Radcliffe is making a very clear distinc- 
tion, which commends itself to me. I 
hesitate to put words into his mouth, but 
I feel the Tribunal does not in any 
way engage in a task which requires 
moral judgments, and it should not there- 
fore pass moral judgments by awarding 
or not awarding costs in relation to the 
antecedent behaviour of any witness. 
What a witness does at the Tribunal is 
of great importance ; it is a matter for 
differentiation, beeatise he could bo 
thwarting the successful accomplishment 
of the mission, but if a witness comes 
in who is a relevant witness and is con- 
tributing towards the accomplishment of 
the Tribunal's mission, then as of right 
he ought to have his costs, if he tries 
to deceive the Tribunal or obstruct it or 
prevent it from doing its job then that is 
another question and discretion comes 
into it ; but that distinction seems to be 
totally logical. 

1230. Mr. Butterworth: Does this 

amount to saying that if the Tribunal 
grants a witness the right of represen- 
tation he should receive his costs, but 
that there should be a power in the 
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Tribunal to disallow costs in cases of 
misbehaviour in the face of the Tribunal 
itself? 

1231. Lord Goodman : I would have 

thought that is exactly what it amounts 
to. I think Lord Radcliffe would prob- 
ably agree. Yes, that was the line I 

was suggesting. 

1232. Lord. Stuart: I would like to ask 
Lord Radcliffe one question which is 
rather different. I believe you referred 
a little time ago to a case where a charge 
is framed by the Attorney-General. You 
did not mean, did you, that it is neces- 
sarily always the Attorney-General? 

There have been cases conducted by 

counsel. 



1233. Mr. Butterworth : But all the 
recent ones have been the Attorney- 
General.— — I think it is rather like the 
old tradition that the Attorney-General 
ought to prosecute in a poison murder 
case, and it now seems to be accepted 
(partly possibly because there has been a 
political background to these recent 
cases) that the Attorney-General ought to 
turn up himself and take charge of the 
public interest. I think it is equally true 
that before 1939, in the Alfred Butt case 
I think it was, Sir Donald Somervell 
appeared and stated that he was there 
representing the public interest. 

1234. Chairman : Thank you very 

much, Lord Radcliffe. I do not think 
we need detain you any longer. 



(The Witness withdrew.) 
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Memorandum Summarising the Views Expressed by 
The Rt. Hon. Lord Parker of Waddington, Lord Chief Justice of England, 
to the Commission on 25th April, 1966 

1. Need for Tribunal of Inquiry 

It should be stressed that before a Tribunal of Inquiry is set up it is important to 
make sure that the matter for inquiry is one of urgent public importance and that 
there is no other satisfactory way of dealing with it. Experience has shown that it 
is preferable to have a judicial rather than a political tribunal to investigate the 
matter for inquiry, as it is inevitable that matters for investigation have a political 
flavour. 

2. Preliminary Inquiry 

A procedure of preliminary inquiry before the main Tribunal is set up is unneces- 
sary. If the result of such a preliminary inquiry was a decision to have no inquiry, 
it is doubtful that such a decision reached in secret would satisfy public anxiety. If 
the decision was that an inquiry was necessary the inevitable duplication of hearing 
evidence and delay would not justify the preliminary inquiry. 

3. Procedure by which Tribunal is set up 

Parliament must have the responsibility of setting up the Tribunal. 

4. Constitution of Tribunal 

If it is a judicial Tribunal it is preferable that the Tribunal should include an 
eminent Law Lord or Judge of the Court of Appeal. A trial Judge spends his time 
trying cases up and down the country and it is important that he should not become 
identified with the findings of Ihe Tribunal or be labelled as somebody who has 
evinced some political inclination. A I.aw Lord or Judge of the Court of Appeal 
on the other hand is more remote from the public. 

5. Function of Tribunal 

It is wrong for a Tribunal to adopt Continental procedure and act themselves 
as inquisitors. In view of the urgency of preparing the inquiry the Tribunal 
have not the time to prepare proper questions for examination and cross-examination 
of witnesses but, of course, they can always supplement or bring out any points 
which are necessary. 

It is necessary that the Tribunal should direct and investigate of its own motion. 
The Tribunal has the responsibility for the investigation. It is not practicable to 
separate the function of investigation from the Tribunal which is appointed to inquire 
into the matter. 

As a Tribunal should only be set up on matters of urgent national importance, 
again it is impracticable for the Tribunal to divorce itself from the preparation of 
the investigation. In practice the Tribunal should be in constant consultation with 
its counsel and the Treasury Solicitor. 

6. Attorney-General and counsel for the Tribunal 

Although the Attorney-General as head of the Bar can divorce himself completely 
from politics and ought to be the person to deal with an important matter such 
as the presentation of evidence to a Tribunal of Inquiry, his position cannot be 
understood by the public. The Attorney-General has always been open to criticism 
that in an endeavour to be fair he is not pressing his examination of witnesses suffi- 
ciently or he is overdoing his cross-examination of witnesses. On balance, wherever 
there is n political background to the inquiry, it is preferable that neither the 
Attorney-General nor any Law Officer should play any part in the presentation of 
the case to the Tribunal. In any event, the examination and cross-examination of 
witnesses on behalf of the Tribunal should be undertaken by different counsel. 
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7. Function of the Treasury Solicitor 

The Treasury Solicitor should be instructed by the Tribunal to collect all the 
relevant evidence and documents for the investigation by the Tribunal. The 
Treasury Solicitor should instruct counsel to present the evidence to the Tribunal. 

The Treasury Solicitor acts on the instructions of the Tribunal and it is his Depart- 
ment and the team of counsel he instructs on behalf of the Tribunal which bears 
the burden of the investigation. However, the investigation and the direction which 
it takes is the responsibility of the Tribunal. 

The Treasury Solicitor should instruct counsel to examine the witnesses of the 
Tribunal on the statements which the Treasury Solicitor has taken. The Treasury 
Solicitor provides counsel on behalf of the Tribunal with the necessary evidence to 
cross-examine the witnesses of the Tribunal. 

8. Procedure before the Tribunal 

The evidence should be presented to the Tribunal by counsel instructed on behalf 
of the Tribunal. The witnesses are the witnesses of the Tribunal. The witness 
should first be examined by counsel on behalf of the Tribunal on the statement 
which he had given to the Treasury Solicitor. The witness should then be examined 
further in chief by his own counsel if he is represented at the inquiry. A different 
counsel on behalf of the Tribunal should cross-examine the witness and finally the 
witness should be re-examined by his own counsel. The Tribunal should give 
leave for further cross-examination by other interested parties if necessary before 
the final re-examination by the counsel representing the witness. 

The Tribunal must retain control of the proceedings and instruct its counsel as to 
which witnesses should be called and in what order. 

9. Parties to the Inquiry and Witnesses 

One of the worst features of the present procedure is that innocent and respectable 
people may lose their reputations overnight and that if and when their part of the 
story is told it has ceased to be news. 

Whatever is done to improve the procedure, it seems inescapable that considerable 
hardship to innocent individuals will result from the method of inquiry. 

There are inherent difficulties involved in an inquiry where there is no presump- 
tion of innocence, where there are no allegations or charges which people are served 
with and called upon to meet, and no strict rules of evidence. These are met to 
some extent by the right of representation granted to persons interested in the 
inquiry. 

It might assist an individual if he is given a right to reply shortly to any charge 
or allegation which affects him immediately it is made public at the inquiry. It 
depends, however, upon the extent of the publicity given to his answer as to whether 
or not the harm which has been done to him by the publicity of the charge or allega- 
tion is removed. Another objectionable feature of the present method of inquiry 
is that if an individual is found guilty of some matter which may be the subject 
of a criminal charge, he can never be prosecuted and found guilty in respect of 
that charge after the inquiry by the Tribunal. But there seems no way in which 
this can be avoided. 

There seems to be no procedure whereby the Tribunal can assert its belief in the 
innocence of an individual before the publication of its report. 



10. Costs 

There is undoubtedly the risk of a heavy burden of costs falling upon individuals, 
innocent and guilty, called before the Tribunal. The Tribunal should have a 
complete discretion to award the whole of the costs incurred by any individual if 
it thought proper to do so. Conversely in the event of an individual being round 
to be a complete rogue who hacl brought trouble upon himself, provided he has got 
the means to do so he should bear the costs which he incurs. 
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11. Publicity 

A very strong case would have to be made to justify the exclusion of the Press from 
a public inquiry since the proceedings are quasi-judicial proceedings and are of 
“ urgent public importance ” and no such case can be made out save where security 
is involved. It should, however, be made clear by the Press that when publishing 
charges and allegations, only one side of the story is being told. The publicity of 
the proceedings, which is usually extremely detailed, has the advantage of producing 
information by individuals coming forward which the Tribunal might not otherwise 
have an opportunity of considering. 



(31290) Dd. 128813 K8 11/66 St.S. 



Printed image digitised by the University of Southampton Library Digitisation Unit 



Royal Commission on 
Tribunals of Inquiry 



MINUTES OF 
ORAL EVIDENCE 



V 



LONDON 

HER MAJESTY’S STATIONERY OFFICE 
PRICE £1 Os. 0( i. NET 



or 



Printed image digitised by the University of Southampton Library Digitisation Unit 



Printed image digitised by the University of Southampton Library Digitisation Unit 



MINUTES OF EVIDENCE 

TAKEN BEFORE THE 

ROYAL COMMISSION ON 
TRIBUNALS OF INQUIRY 



Members 

The Right Honourable Lord Justice Salmon ( Chairman ) 

The Right Honourable Viscount Stuart of Findhorn, C.H., M.V.O., M.C. 

The Lord Goodman 

Mr. W. L. Heywood, C.B.E. 

Mr. J. B. Butterworth, J.P. 

Professor H. W. R. Wade, LL.D., D.C.L. 

Mr. J. H. Humphreys ( Secretary ) 

Mr. T. G. Mead ( Assistant Secretary ) 



EXPLANATORY NOTE 

All the oral evidence taken by the Commission is published in this volume with the 
following exceptions : — 

(i) certain passages given in confidence which the witnesses concerned specifically 
asked should not be made public; 

(ii) the evidence of the Lord Chief Justice which was given in confidence but is 
summarised in his memorandum at the end of this volume; 

(iii) the interview between Senator Jacob K. Javitz of the United States and members 
of the Commission which was not recorded. 



84467 



iii 



A 2 



Printed image digitised by the University of Southampton Library Digitisation Unit 



Printed image digitised by the University of Southampton Library Digitisation Unit 



CONTENTS 



Paragraphs 
1 - 22 
23- 49 
50- 110 
111- 164 



165- 



Witness 

Mr. Maurice Lush 

The Rt. Hon. Earl of Kilmuir, G.C.V.O 

Mr. H. M. Dickie (Messrs. Freshfields) 

Mr. D. C. W. Walsh (Swepstone, Walsh & Son) 
Mr. P. G. Benham 



246 {mt. J. W. 



V Gauntlett j" (Messrs. Linklaters & Paines) 

247- 272 The Rt. Hon. Sir Frank Soskice, Q.C., M.P 

273- 315 Mr. Peter Bristow, Q.C 

316- 382 Mr. John F. Donaldson, Q.C. 

383- 413 Professor G. W. Keeton, LL.D., F.B.A 

mt^nu} Ths Rt Hon ' viscount Radcliffc, G.B.E 

437- 458 The Rt. Hon. Sir John Hobson, O.B.E., Q.C., M.P. 

The Rt. Hon. Lord Denning, Master of the Rolls 

The Rt. Hon. Lord Justice Winn, C.B., O.B.E 

Mr. H. S. Trembath (Richards, Butler & Co.) 

Mr. J. Emrys Lloyd (Farrer & Co.) 

The Rt. Hon. Viscount Dilhome 

The Rt. Hon. Viscount Simonds 

fMr. T. D. Lucy "1 

««“ 710 i Mr. Keme e th V Morgan f National Union ° f JoUmalis,S - 
LMr. Allan Lofts J 

711- 735 The Hon. T. G. Galbraith, M.P 

Professor Abram Chayes 

The Rt. Hon. Lord Shawcross 

Mr. E. D. Pickering 

The Rt. Hon. Lord Poole, C.B.E., T.D. 

The Rt. Hon. Sir Elwyn Jones, Q.C., M.P. 

070 oao / Mr- F - N. Charlton, C.B., C.B.E. \ 

872- 94 / ^ mx A D M . 0ulton / 

948-1010 Dame Rebecca West, D.B.E. 

1011-1054 Mr. Cecil King 

1055-1085 The Rt. Hon. Lord Devlin, F.B.A 

1086-1096 Sir Dingle Foot, Q.C., M.P 

1097-1138 The Hon. Mr. Justice Scarman, O.B.E. 

1139-1153 Sir E. Milner Holland, K.C.V.O., C.B.E., Q.C. 

1154-1180 The Rt. Hon. Lord Morris of Borth-y-Gest, C.B.E., M.C. 

1181-1212 Mr. D. H. McLachlan, O.B.E 

1213-1234 The Rt. Hon. Viscount Radcliffe, G.B.E. ... 

Memorandum summarising the views expressed by 
The Rt. Hon. Lord Parker of Waddinoton, Lord Chief 
Justice of England, to the Commission on 25th April, 1966. 



459- 506 
507- 540 
541- 567 
568- 593 
594- 643 
644— 663 



73 6- 763 
764- 793 
794- 813 
814- 837 
838- 871 



84467 



Pages 
1-4 
4-8 
9-15 
... 15-22 

... 22-29 

... 29-36 

... 37-41 

... 41-48 

... 48-54 

/ 55-61 

- 191—195 

— 61-67 

... 68-72 

... 72-78 

... 78-82 

... 82-86 
... 86-97 

... 97-101 

... 101-111 

... 111-114 
... 114-121 
... 121-129 
... 129-131 
... 132-136 
... 136-142 

... 142-149 

... 150-156 
... 156-160 
... 160-166 
... 166-172 
... 172-177 
... 177-180 
... 180-186 
... 186-191 
... 191-195 



... 196-198 
A3 



Printed image digitised by the University of Southampton Library Digitisation Unit 



